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ABSTRACT

Flexible norms are common in environmental regulation. They appear to reflect a fundamental character of environmental law
as a battlefield of competing values where choices are left open at the drafting stage. While the presence and use of flexible
norms have received much scholarly attention, less attention has been paid on how facts used in environmental regulation and
decision-making are also uncertain in their nature. Flexible norms appear inevitable since laws and decision-making tend to be
forward-looking, i.e. the situation decided upon has not yet taken place but is yet to come. What does this mean for
adjudication? Are adjudicators engaging in a form crystal gazing, based on mere assumptions or opinions, when deciding
environmental law cases? If so, what does this mean for legal certainty? Could their work be built on some legally solid basis?
These questions are examined drawing from the work by R. Dworkin, R. Alexy and R. Keeton. A concrete example is taken from
EU water law, specifically from its most recent development in the adaptive water management regime i.e. the Water
Framework Directive (2000/60/EC). The Directive’s meticulous concentration on collecting and analyzing scientific knowledge
serves well to illustrate this somewhat underdiagnosed but essential dilemma of environmental law.
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