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ABSTRACT

The power to pardon is one of the most common constitutional powers, yet it seems to conflict
with some of the most basic principles of constitutionalism. Contrary to the principle of the
separation of powers, a pardon power gives to a branch of government other than the judiciary
a role in determining punishments in particular cases. Contrary to the rule of law, a pardon
power is neither controlled by nor ruled by law. Hence the pardon paradox: pardon powers are
everywhere yet seem to belong nowhere. Here I resolve the pardon paradox. I explain why
there should be pardon powers, why the power should not be given to judges, and why the
power should be (almost) free of legal constraints.
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