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ABSTRACT

Privacy thinking, particularly in North America, has been dominated by private law categories. Tort law
conditions us to look for harms and injuries associated with privacy violations, even when we are not dealing
with a tort action. Property law conditions us to think about individual control over spaces and personal
information while understandings of trespass deeply shape search and seizure doctrine. This paper argues
that this influence of private law categories on our understanding of privacy is problematic. Privacy is best
understood as protecting the conditions of self-presentation and self-presentation does not easily connect
with the ideas of harm and autonomy that underpin our standard private law categories: it sounds in a
different register. This is important because our views of private law represent one way of dealing with
questions of power, whether as between individuals or as between individuals and the state; privacy is
emerging as one of the central ways in which we frame issues of power in the information state — if our old
categories mislead us then we need to adopt new ones.
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