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The Enigma of Hostile Takeovers in Japan:
Bidder Beware
Dan W. Puchniak †
Masafumi Nakahigashi †† *
For over two decades, Japan has ostensibly had all the essential elements that leading
academics and sophisticated investors have assumed to be sufficient for a country to
develop an active market for hostile takeovers (i.e., dispersed shareholder ownership,
depressed share values, and a United Kingdom or United States inspired regulatory
framework). This has not gone unnoticed. For decades, leading academics and prestigious
pundits have repeatedly predicted the imminent arrival of a wave of successful hostile
takeovers in Japan. Based on the same prediction, but with much higher stakes,
sophisticated investors have risked billions of dollars. History has consistently proven this
prediction wrong—leaving a cadre of bewildered academics, embarrassed pundits, and
bitter investors in its wake. How could so many leading academics, prestigious pundits,
and sophisticated investors be so wrong (for decades) about Japan’s market for hostile
takeovers? This is the enigma of hostile takeovers in Japan, which we seek to explain in
this Article.
We argue that, in applying abstract theories derived from the Anglo-American experience,
most Western observers have neglected to properly account for local, idiosyncratic,
Japanese factors that have stifled the market for corporate control in Japan. First, Japan
transcends and complicates the conventional dispersed/concentrated shareholding
dichotomy, as shown by the presence of dispersed stable-shareholders who have
consistently rallied in support of incumbent management against hostile acquirers. Second,
a corporate and shareholder culture that remains dominated by lifetime employee
controlled corporate boards adds to the resilience of Japanese companies against hostile
takeovers. Third, contrary to the belief of many Western scholars and pundits, Japan’s law
on defensive measures cannot be easily compared to the UK or US hostile takeover
regimes, as it has developed important idiosyncratic features through judicial precedent
and corporate practice that have a distinctively anti-takeover flavour. Ultimately, the story
of the absence of hostile takeovers in Japan is a cautionary tale to comparative corporate
scholars and foreign investors who underestimate the importance of context: apply AngloAmerican generalizations, without adequate local knowledge, at your own peril.
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PART I: INTRODUCTION
For over two decades, all of the essential elements that leading academics and sophisticated
investors have assumed to be sufficient for a country to develop an active market for hostile
takeovers have ostensibly existed in Japan. 1 Japan’s listed corporations have stood out as
having amongst the most dispersed stock ownership in the world. 2 Listed corporations in Japan
have had depressed share values relative to their asset values, which has created a plethora of
attractive takeover targets. 3 Japan’s regulatory framework for hostile takeovers has ostensibly
been modelled on the world’s two most active markets for hostile takeovers: the United
Kingdom in 1990 and Delaware in 2005. 4

1

Armour, Jacobs and Milhaupt strongly suggest that the combination of dispersed share ownership, depressed
share values and an Anglo-American regulatory framework will bring about a vibrant market for hostile takeovers.
John Armour et al., The Evolution of Hostile Takeover Regimes in Developed and Emerging Markets: An
Analytical Framework, 52 HARV. INT’L L.J. 221 (2011).
2
In fact, according to the most common empirical measures for shareholder dispersion, only shareholders in the
United Kingdom and United States are as dispersed as in Japan—with Japanese shareholders in large public
companies appearing even more dispersed on some measures. Rafael La Porta et al., Corporate Ownership Around
the World, 54 J. FIN. 471 (1999); Stijn Claessens et al., The Separation of Ownership and Control in East Asian
Corporations, 58 J. FIN. ECON. 81 (2000); MASAHIKO AOKI, CORPORATIONS IN EVOLVING DIVERSITY:
COGNITION, GOVERNANCE, AND INSTITUTIONS (Oxford University Press 2010); Julian Franks et al., The
Ownership of Japanese Corporations in the 20th Century, 27 REV. FIN. STUD. 2580 (2014).
3
It was well recognized that following the burst of Japan’s stock market bubble in 1989, a significant percentage
of large listed Japanese companies had a cumulative stock price that was considerably less than their bust-up
value. This was especially the case when the stock market hit an all-time low in the early 2000s. In 2001, Milhaupt
and West reported that thirteen percent of the TSE's non-financial companies traded at below their liquidation
value. See Curtis J. Milhaupt & Mark D. West, Institutional Change and M&A in Japan: Diversity Through Deals
28 (Columbia Law School/Univ. Mich. Law School, Working Paper, 2001), available at http://
papers.ssrn.com/abstract=290744. In the same year, The Economist reported that ‘there [were] pots of gold hidden
everywhere’ in Japan as about ten percent of its 3,500 listed companies had break-up values of more than twice
their cumulative stock price. See Ever So Polite, ECONOMIST, Feb. 17, 2001 [hereinafter Ever So Polite]. In 2005,
the Economist Intelligence Unit reported that about 25 percent of Japanese companies had bust-up values less
than their cumulative stock price and that these companies were ripe for hostile takeovers as ‘a faster way to make
money [was] hard to find.’ See The Battle for Corporate Control: The Outlook for M&A in Japan, ECONOMIST
INTELLIGENCE UNIT at 20 (2005) [hereinafter EIU 2005].
4
In 1990, Japan amended the Securities and Exchange Act. See Shōken Torihiki-hō no Ichibu wo Kaisei-suru

Hōritsu 証券取引法の一部を改正する法律 [Act amending the Securities and Exchange Act] (Act No 43 of 1990)
(Act Amending the Securities and Exchange Act 1990). This amendment to the Securities and Exchange Act
required that an off-exchange offer, the acceptance of which would result in the acquisition of more than 33.3%
of the target's shares, be made through a tender offer open to all shareholders. Milhaupt and West therefore suggest
that the Japanese tender offer regime was ‘patterned after (but more stringent than)’ London's City Code. See
Milhaupt & West, supra note 3, at 19-20. This conclusion, however, seems strained, given that Japan’s regime
did not have a UK-style mandatory bid rule because it only required a pro-rata purchase of shares from each
shareholder that tendered shares in the offer and did not require the offeror to purchase all outstanding shares prior
to obtaining control—which is at the core of the UK mandatory bid rule and London City Code regime (for more
details concerning this argument see infra Part IV below). In 2005, the government issued the Takeover Guidelines
which, according to many influential scholars, substantially incorporated Delaware takeover jurisprudence
regarding defensive measures into Japanese law. See Curtis J. Milhaupt, In the Shadow of Delaware? The Rise of
Hostile Takeovers in Japan, 105 COLUM. L. REV. 2171, 2173 (2005) [hereinafter Milhaupt, Shadow of Delaware].
For an English translation of the Takeover Guidelines, see Ministry of Economy, Trade and Industry and Ministry
of Finance, Guidelines Regarding Takeover Defense for the Purposes of Protection and Enhancement of
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The fact that Japan purportedly has had a takeover environment with dispersed stock
ownership, depressed share values, and a United Kingdom-United States inspired regulatory
framework, sets it apart (with the United Kingdom and United States) as being ostensibly one
of the most hostile takeover friendly jurisdictions in the world. 5
This fact has not gone unnoticed. For over two decades, leading academics and prestigious
pundits have repeatedly predicted the imminent arrival of a wave of successful hostile
takeovers in Japan. 6 In a similar vein, but with much higher stakes, sophisticated investors have
risked billions of dollars on the same prediction. 7 As we explain in this Article, however,
Corporate Value and Shareholders' Common Interests, May 27, 2005, available at
www.meti.go.jp/policy/economy/keiei_innovation/keizaihousei/pdf/shishin_hontai.pdf (last accessed 14 July
2016) [hereinafter Takeover Defense Guidelines]. See also Puchniak, Efficiency of Friendliness, at 223-224. For
an overview of the development of the law governing Japanese takeover bids, which takes a slightly different
perspective, see Ken’ichi Osugi, What is Converging? Rules on Hostile Takeovers in Japan and the Convergence
Debate, 9 ASIAN-PAC. L. & POL’Y J. 143, 149-56 (2007).
5
Armour et al, supra note 1.
6
In 1989, the CEO of a famous United States’ merchant bank predicted that with the globalization of capital
markets, “value-maximizing investors would use takeovers to replace underperforming managers, change
corporate policies, and dramatically restructure companies with the aim of increasing equity value.” W. CARL
KESTER, JAPANESE TAKEOVERS 239 (Beard Books 1991). They theorized that Japan would be part of this market
and therefore be part of a market for corporate control that looked like America in the 1980s. Id. In his 1991 book,
Kester predicted, based on a few failed hostile takeover attempts at the time, that “while it is premature to forecast
a convergence of the Japanese market with the West’s, these examples make it evident that a newly active market
for corporate control in Japan will fill the void left by receding capital market discipline.” Id. at 239. In 2001, the
Economist reported that, “analysts predicted that a new wave of similar [unfriendly] bids might follow. Some
even forecast the imminent arrival of an ‘Anglo-American’ M&A (mergers and acquisitions) market, where
investment banks, company bosses and investors would wrestle for control of companies.” Ever So Polite, supra
note 3. In a 2004 article, Gilson reported that, “[e]ach report of a reduction in the size of crossholdings among
Japanese companies and in the size of Japanese bank stockholdings in their clients has given rise to an expectation
that now, at last, hostile offers would emerge.” Ronald J. Gilson, The Poison Pill in Japan: The Missing
Infrastructure, 2004 COLUM. BUS. L. REV. 21 (2004) [hereinafter Gilson, Missing Infrastructure]. In the same
article, Gilson states that, “A number of events now suggest that the long wait for hostile transactions in Japan
may be approaching its end.” Id. at 22. In his 2005 article, Milhaupt prognosticates that: “If, as now seems
distinctly possible, the world's second largest economy is in the process of embracing hostile M&A (however
reluctantly), and along with it the core of Delaware takeover jurisprudence, this development may represent an
epochal moment for Japan and for the global standards movement in corporate governance.” Milhaupt, Shadow
of Delaware, supra note 4, at 2171, 2173–2174. See also, Say “Hostile Takeover” in Japanese, ECONOMIST, Jul.
19, 1997 [hereinafter Say “Hostile Takeover”]; Robert Neff, Japan: Land of the Hostile Takeover?, BUS. WEEK,
Mar. 13, 2000; Hostile Takeover Taboo Will be Consigned to History, FINANCIAL TIMES, Mar. 2, 2010 [hereinafter
Hostile Takeover Taboo].
7
Some of the more prominent failed hostile takeovers are as follows: in March 2005, Livedoor’s hostile takeover
bid for Nippon Broadcasting System; in July 2005, Yumeshin Holdings’ hostile takeover bid for Japan
Engineering Consultants. See Cristina Alger, The Livedoor Looking Glass: Examining The Limits of Hostile
Takeover Bids in Japan, 3 N.Y.U. J. L. & BUS. 309, 319-20 (2006). In November 2005, Rakuten's hostile takeover
bid for Tokyo Broadcasting System failed. In May 2006, MAC’s hostile takeover attempt of Hanshin Electric
Railway failed when Hanshin was acquired by Hankyu Holdings, a friendly shareholder. See Christopher T. Hines
et al., Doing Deals in Japan: An Analysis of Recent Trends and Developments for The U.S. Practitioner, 2006
COLUM. BUS. L. REV. 355, 383-85 (2006). In February 2006, Don Quijote failed in its hostile takeover bid for
Origin Toshu, when Origin Toshu’s shares were acquired by a friendly shareholder, Aeon. Id. at 436 n.225. In
August 2006, Oji Paper’s hostile takeover bid for Hokuetsu Paper Mills was defeated. This bid was particularly
noteworthy as the defensive measures used by Hokuetsu to defeat the bid appeared to clearly breach the existing
hostile takeovers law—yet not a single legal proceeding was commenced even by the foreign shareholders who
held a 25 percent stake in Hokuetsu. See Puchniak, Efficiency of Friendliness, at 246-50. In April 2008, Steel
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history has consistently proven this prediction wrong—with a cadre of bewildered academics,
embarrassed pundits, and bitter investors left in its wake.
Counterintuitively, rather than Japan’s ostensibly friendly hostile takeover environment
producing a wave of successful hostile takeovers, it has produced none. 8 As this Article reveals,
what has made Japan exceptional over the last two decades has been the inability of hostile
acquirers to succeed in what many have claimed to be a ‘hostile takeovers utopia’. 9 Moreover,
in an ironic twist, during this same period hostile acquirers have begun to succeed in
jurisdictions which have traditionally been viewed as inhospitable to hostile takeovers. 10 This
suggests that the criteria used to predict the emergence of an active market for hostile
takeovers 11 must be re-evaluated. In a similar vein, it demonstrates that even if a jurisdiction
develops an environment that is ostensibly friendly towards hostile takeovers (i.e., it has
dispersed shareholder ownership, depressed share values, and a United Kingdom or United
States inspired regulatory framework) successful hostile takeovers may not necessarily
follow—the opposite of what leading comparative corporate law scholars appear to suggest. 12
Rather than add to the history of incorrect predictions about the future of hostile takeovers in
Japan, this Article seeks to understand them: Why have leading academics, prestigious pundits,
and sophisticated investors perpetually misunderstood the evolution of hostile takeovers in
Japan? We suggest that this misunderstanding emanates from a propensity of academics,
pundits and investors to draw conclusions about the future of hostile takeovers in Japan based
on abstract theories derived primarily from the United States 13 and/or United Kingdom
experience. In a similar vein, we also suggest that this misunderstanding is the result of
academics, pundits, and investors failing to appreciate fully the importance of local (often
Partners sold its stake in Bull-Dog Sauce after its unsuccessful takeover bid for the same in May 2007. See Kenji
Hall, Steel Partners Off the Sauce in Japan, BLOOMBERG, Apr. 19, 2008; JOHN BUCHANAN ET AL., HEDGE FUND
ACTIVISM IN JAPAN: THE LIMITS OF SHAREHOLDER PRIMACY 213-223 (Cambridge University Press 2012); Gen
Goto, Legally “Strong” Shareholders of Japan, 3 MICH. J. PRIV. EQUITY & VENTURE CAP. L. 142-42 (2014).
8
Puchniak, Efficiency of Friendliness, at 200.
9
David Turner, Takeover Advisor to Target Japan, FINANCIAL TIMES, Jun. 21, 2005; KESTER, supra note 6, at
239; Gilson, Missing Infrastructure, supra note 6, at 21-22; Ever So Polite, supra note 3; Puchniak, Efficiency of
Friendliness, at 201.
10
Until 1999, Germany was the only other major economy without a successful hostile takeover bid. This
changed—spectacularly—when Vodaphone was victorious in its hostile takeover of Mannesmann. However,
Germany has traditionally opposed hostile takeovers because it places emphasis on the protection of other
constituencies—especially employee interests—to preserve social cohesion, which might be negatively affected
by hostile takeovers. For more information on hostile takeovers in Germany, see REINIER KRAAKMAN ET AL., THE
ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH 271 (2d ed., Oxford University
Press 2009).
11
Puchniak, Efficiency of Friendliness, at 224-225, 224 n.170.
12
Milhaupt, Shadow of Delaware, supra note 4, at 2215-16; Armour et al., supra note 1, at 284-85.
13
Puchniak, Efficiency of Friendliness, at 224-225.
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idiosyncratic) Japanese factors, which cause hostile takeovers in Japan to evolve in a way that
the United Kingdom-United States experience and/or universal comparative corporate
governance theories would not predict. 14 As such, one of the objectives of this Article is to
explain the commonly overlooked local (and often idiosyncratic) factors which have resulted
in hostile takeovers in Japan being so misunderstood.
In addition, by revealing the imperative role of local factors, this Article contributes to an
emerging body of comparative corporate law scholarship which suggests that local factors—
rather than universal theories of comparative corporate governance—are the key to properly
understanding corporate law comparatively. 15 In addition, this Article further suggests that the
imperative role of local factors in the unique evolution of hostile takeovers in Japan supports
the conclusion that the global convergence of corporate law remains largely an academic
proposition, with limited applicability in actual practice. 16
The balance of this Article proceeds as follows. Part II chronicles the historical and economic
context which gave rise to the history of incorrect predictions about the imminent arrival of
successful hostile takeovers in Japan. Part III examines Japan’s complex and often
misunderstood shareholder ownership landscape and suggests how an understanding that goes
beyond the traditional dispersed versus concentrated shareholder ownership dichotomy is
required to make sense out of the failure of hostile takeovers in Japan. Moreover, Part III
explains how ostensibly depressed share values create a mirage of attractive hostile takeover
targets in Japan, which disappear when the ‘true value’ of shares in listed companies in Japan
is properly understood. Part IV explains the legal framework governing hostile takeovers in
Japan and highlights why, despite it being loosely inspired by the United Kingdom and then
Delaware, it has important differences from both models, and has served (and still serves) as a
formidable barrier to developing a vibrant market for hostile takeovers. Part V highlights how
Japan’s lifetime employee dominated corporate and shareholder culture may be as important,
if not more important, than any other factor in explaining the failure of hostile takeovers in
14
Id. at 205-209. However, leading corporate scholars have recently recognised that factors which might explain
the differences between takeover regimes in the United States and the United Kingdom ‘partially, but do not
completely’, explain the features of the Japanese approach’, and adopted an analytical framework that seeks to
acknowledge the presence of such idiosyncratic factors. See Armour et al., supra note 1, at 270-273.
15
Dan W. Puchniak, The Derivative Action in Asia: A Complex Reality, 9 BERKELEY BUS. L.J. 1 (2012);
INDEPENDENT DIRECTORS IN ASIA: A HISTORICAL, CONTEXTUAL AND COMPARATIVE APPROACH (Dan W.
Puchniak et al. eds., Cambridge University Press, forthcoming) [hereinafter INDEPENDENT DIRECTORS IN ASIA];
Dan W. Puchniak & Luh Luh Lan, Independent Directors in Singapore: Puzzling Compliance Requiring
Explanation, 65 AM. J. COMP L. (forthcoming 2017).
16
Dan W. Puchniak, The Japanization of American Corporate Governance? Evidence of the Never-Ending
History for Corporate Law, 9 ASIAN-PAC. L. & POL’Y J. 7 (2007) [hereinafter Puchniak, Japanization].
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Japan. Part VI concludes by summarizing the main findings of this Article, with the hope of
preventing the history of incorrect predictions about hostile takeovers in Japan from repeating
itself.

PART II: THE HISTORY OF INCORRECT PREDICTIONS IN CONTEXT

After almost three decades of tepid economic growth, it is easy to forget that in the late-1980s
Japan was, by many measures, the richest country in the world. 17 It had the highest per capita
Gross National Product, largest net holdings of foreign assets, and by far the largest stock
market capitalization and highest property values in the world. 18 Japan’s rise to the zenith of
the world economy was even more extraordinary considering that merely a few decades earlier
it had been reduced to the level of a poor developing country as a result of its devastating defeat
in World War II. 19

Many experts cite Japan’s main bank corporate governance model as a key to its remarkable
postwar economy. 20 Contrary to popular belief, Japan’s main bank model was not marked by
an absence of mergers and acquisitions (M&A). In fact, during the 1950s Japan had
approximately 500 M&A transactions per year and, by 1985, the number had increased to
approximately 2,000 per year. 21 Indeed, for most of the 1980s, when America was experiencing
an M&A boom, the rate of combinations per 10,000 companies was higher in Japan than in the
United States. 22

The oddity of Japan’s highly successful postwar main bank model—especially when compared
with American corporate governance in the 1980s—was its lack of hostile takeovers. In the
decades following the war, all of the large-scale mergers and acquisitions in Japan were either
friendly or orchestrated by the government (something which still holds true today). 23 Indeed,
17

Material in this section has been updated and condensed from portions of Puchniak, Efficiency of Friendliness.
TAKATOSHI ITO, THE JAPANESE ECONOMY 3-4 (MIT Press 1992).
19
MICHAEL SPENCE, THE NEXT CONVERGENCE: THE FUTURE OF ECONOMIC GROWTH IN A MULTISPEED WORLD
14 (Farrar, Straus and Giroux 2011).
20
ITO, supra note 18, at 369; Michael E. Porter, Capital Disadvantages: America's Failing Capital Investment
System, 70 HARV. BUS. REV. 65 (1992); Roberto Romano, Corporate Law and Corporate Governance, 5 INDUS.
& CORP. CHANGE 277, 297-313 (1996).
21
KESTER, supra note 6, at 8 n.1, 83.
22
Id. at 83.
23
According to Kester, in the postwar period until the burst of the bubble in 1990, the large-scale mergers that did
occur were friendly deals that were sanctioned by the government and/or main banks and between related
18

5

in Japan’s friendly postwar corporate governance environment, legislation governing takeover
bids did not even exist until the 1971 Amendment to the Securities and Exchange Act. 24 Under
this regime, only two friendly takeover bids were registered and concluded prior to its
amendment in 1990. 25

In stark contrast, in the 1980s, American corporate governance was widely seen as being driven
by hostile takeovers. At that time, hostile bids were received by over half of all major American
companies and viewed as the central mechanism for controlling agency costs and driving
America’s successful restructuring. 26 In 1988 alone, there were 27 successful hostile takeovers
of large listed companies in the United States. 27 Thus, in the 1980s and early 1990s, the obvious
question, especially for American academics, became: How did Japan engineer the world’s
most efficient economy without hostile takeovers?

Prior to the burst of Japan’s economic bubble in 1989, the answer was simple: Japan did not
have hostile takeovers because it did not need them. 28 As one of us has described in detail
elsewhere, the main bank model provided an effective system for mitigating shareholdermanager agency costs and driving efficient restructuring—which have traditionally been seen
as the two primary benefits of hostile takeovers. 29 As such, the main bank model was viewed
widely as making hostile takeovers unnecessary in Japan because it performed the same
functions as hostile takeovers, but in a manner that experts suggested was more efficient. 30

companies. The purpose of the mergers was normally a ‘deliberate attempt to alter the structure and performance
of the industries in which the mergers occurred.’ Id. at 94. In most cases, the government and main banks
orchestrated the mergers to: (1) reduce excess capacity; (2) avoid destructive price competition; (3) build domestic
firms to the scale that they can compete internationally; and/or (4) combine weaker firms with stronger ones. Id.
Shōken-torihiki-hō no ichibu wo kaisei suru hōritsu 証券取引法の一部を改正する法律 [Act Amending the
Securities and Exchange Act] (Act No 4 of 1971).
25
The Securities and Exchange Act was subsequently amended in 1990. See KESTER, supra note 6, at 99.
26
Bengt Holmstrom and Steven N. Kaplan, Corporate Governance and Merger Activity in the United States:
Making Sense of the 1980s and 1990s, 15 J. ECON. PERSP. 121, 125 (2001).
27
See John C. Coates IV, Measuring the Domain of Mediating Hierarchy: How Contestable Are U.S. Public
Corporations?, 24 J. CORP. L. 837, 855-56 (1999) (reporting that 32% of the 85 hostile bids in 1988 were
successful).
28
According to Kester, the Japanese system of corporate governance ‘largely obviated the necessity for a deeper
and active market for corporate control at home and limited the activity of Japanese companies in the market
abroad and yielded a paucity of attractive targets for foreign bidders.’ See KESTER, supra note 6, at 5; Milhaupt
& West, supra note 3.
29
Puchniak, Efficiency of Friendliness.
30
Masahiko Aoki & Hugh Patrick, Introduction, in THE JAPANESE MAIN BANK SYSTEM: ITS RELEVANCE FOR
DEVELOPING AND TRANSFORMING ECONOMIES xxi-xxxii (Masahiko Aoki & Hugh Patrick eds., Oxford University
Press 1994) [book hereinafter THE JAPANESE MAIN BANK SYSTEM]; Takeo Hoshi et al., Lessons from the Japanese
Main Bank System for Financial System Reform in Poland, in THE JAPANESE MAIN BANK SYSTEM, supra note 30,
at 593-94, 611. On relational investing, see generally Romano, supra note 20, at 297-313.
24
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Moreover, some experts posited that introducing hostile takeovers into postwar Japan would
have broken the web of ‘friendly efficiency’ 31 that allowed its economy to consistently
outperform all others for over three consecutive decades following the war. 32

In 1990, however, Japan’s celebrated main bank model came crashing down with the burst of
its economic bubble. On the last day of business in 1989, the Nikkei 225 stock price index
reached its 38,915 peak and then collapsed. By October 1, 1990, the Nikkei hovered barely
above 20,000, which was a decline of almost 50 percent in nine months. For the balance of the
1990s, which came to be known as the ‘lost decade,’ the Nikkei floated around 15,000. The
Nikkei entered the new millennium with a brief climb up to 20,000 and then plummeted again
to near its postwar low of 7,607 on April 28, 2003. Finally, the Nikkei hit its all-time postwar
low of 7,054 following the Global Financial Crisis (GFC) on March 10, 2009—which was 81.9
percent below its peak twenty years earlier. 33 It nearly repeated this low again in 2011 after
Japan’s massive earthquake and tsunami, which brought about a nuclear meltdown with serious
repercussions. 34 Most recently, spurred on by Abenomics, the Nikkei climbed to above
20,000, 35 but has again fallen to around 16,000 and still remains at far less than half of its
bubble peak. 36

The burst of the stock market bubble, coupled with a similar collapse of Japan’s real estate
market, had a devastating impact on the Japanese economy. During the lost decades that
followed, the economy slipped into negative growth, and price deflation placed a strangle-hold
on domestic investment and spending. As a result, the famed Japanese banking system amassed
mountains of non-performing loans and had capital ratios that were on the verge of falling
below the regulatory minimums required to keep their doors open. 37 The entire banking system
would have likely fallen into complete chaos if not for the Japanese government’s forced bank

31

As coined in Puchniak, Efficiency of Friendliness.
Masahiko Aoki, Monitoring Characteristics of the Main Bank System: An Analytical and Developmental View,
in THE JAPANESE MAIN BANK SYSTEM, supra note 30, at 138.
33
Michael Hutchison et al., Empirical Determinants of Banking Crises: Japan’s Experience in International
Perspective, Why did Japan Stumble?, in WHY DID JAPAN STUMBLE? CAUSES AND CURES 157, 157 (Craig
Freedman ed., Edward Elgar 1999); see also Takeo Hoshi & Anil K. Kashyap, Japan's Financial Crisis and
Economic Stagnation, 18 J. ECON. PERSP. 3, 5 (2004); General Electric Japanese Property Investment May Reach
1 Trillion Yen, FINANCIAL TIMES, Aug. 25, 2007; Time to Arise from the Great Slump, ECONOMIST, Jul. 22, 2006.
34
World Stock Markets Slide on Japan Panic, GUARDIAN, Mar. 15, 2011.
35
Nikkei 225 Passes 20,000 after 15-Year Wait, FINANCIAL TIMES, Apr. 22, 2015.
36
Asia Markets Post Weekly Gains as Investors Digest Chinese GDP Data, CNBC, Jul. 15, 2016.
37
The Non-Performing Country, ECONOMIST, Feb.16, 2002.
32
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mergers and bailouts. 38 The government’s role as the backstop for failing banks and its pumppriming spending resulted in massive deficits that were unmatched by any other developed
country. 39 During the darkest days of the lost decades questions arose as to whether Japan’s
position as one of the world’s leading economies might quickly slip away. Despite an
underappreciated period of economic recovery in the mid-2000s (which was extinguished by
the GFC) and a spark of economic hope more recently as a result of Abenomics, serious
questions still linger about the future of the Japanese economy. 40

In this context, it is understandable why starting in the 1990s so many experts wrote off the
main bank model as a failed economic experiment that had outlived its usefulness by the postbubble era. 41 Moreover, after the burst of the bubble, many M&A experts viewed Japan as
strikingly similar to the United States during the 1980s in terms of its need for restructuring.
Japan’s conglomerate groups (keiretsu) were viewed as tantamount to the inefficient
conglomerates, which were effectively dismantled by hostile takeovers in the United States
during the 1980s. 42 Moreover, during the lost decades there were reportedly legions of
inefficient industries and ‘zombie firms’ in Japan kept on life-support by their main banks.43
As such, it appeared to many academics, pundits and investors that, similar to America in the
1980s, shareholders in Japan would stand to gain from hostile takeovers as they would force
entrenched managers either to focus on shareholder value or be culled from the market.
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39
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with Economist and Voters Alike, BLOOMBERG, Mar. 17, 2016; Abenomics Failure Explained, JAPAN TIMES, Apr.
4, 2016.
41
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49 AM. J. COMP. L. 329, 331 (2001); Yoshiro Miwa & J. Mark Ramseyer, The Myth of the Main Bank: Japan and
Comparative Corporate Governance, 27 L. & SOC. INQ. 401, 409 (2002) (reviewing MASAHIKO AOKI,
INFORMATION, CORPORATE GOVERNANCE, AND INSTITUTIONAL DIVERSITY: COMPETITIVENESS IN JAPAN, THE
USA, AND THE TRANSITIONAL ECONOMIES (Stacey Jehlik trans., Oxford University Press 2000) (1995)). See also
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42
Gilson, Missing Infrastructure, supra note 6, at 24-25; Donald Maclntyre, Challenging Japan’s Cozy Corporate
Culture’, TIME ASIA, Feb. 7, 2000. See generally VOGEL, supra note 40, at 144-45; Holmstrom & Kaplan, supra
note 26, at 130.
43
Puchniak, Efficiency of Friendliness, at 215.
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In addition, and perhaps most importantly, since the burst of the bubble the bust-up values of
a substantial portion of Japan’s large listed companies have reportedly been above their
cumulative stock price 44 —a phenomenon that, in the late 1980s, drove a wave of hostile
takeovers in the United States and which has been linked to the rise of hostile takeovers in the
United Kingdom. 45 In 2001, Milhaupt and West reported that 13 percent of the Tokyo Stock
Exchange’s non-financial companies traded at below their liquidation value. 46 In the same
year, The Economist reported that ‘there [were] pots of gold hidden everywhere’ in Japan as
about 10 percent of its 3,500 listed companies had break-up values of more than twice their
cumulative stock price. 47 In 2005, The Economist Intelligence Unit reported that about 25
percent of Japanese companies had bust-up values more than their cumulative stock price and
that these companies were ripe for hostile takeovers as ‘a faster way to make money [was] hard
to find.’ 48 In the words of one M&A commentator, ‘[i]f there are profits to be had, hostile
takeovers will increase. . .this cannot be stopped, even if it doesn’t suit Japan’s culture.’ 49 As
such, it was assumed that the potential to make enormous profits in Japan’s undervalued and
dispersed stock market would axiomatically lead to a wave of American-style hostile takeovers
during Japan’s lost decades. This view was bolstered by the opinions of leading academics and
pundits that the Japanese government’s issuance of the Takeover Guidelines in 2005
substantially incorporated Delaware takeover jurisprudence into Japanese law—combining the
legal framework from the world’s leading jurisdiction for hostile takeovers with Japan’s
optimal market conditions for hostile takeovers. 50

Ultimately, however, as noted above, there still has not been a single successful hostile takeover
in Japan. 51 This extraordinary fact stands in the face of repeated predictions by leading
44
Low Price-to-book Ratios May Reveal Undervalued Japanese Stock, NIKKEI ASIAN REVIEW, May 14, 2014;
Japan Inc Shopping Spree Just Beginning: Goldman, CNBC, Apr. 8, 2015.
45
Armour et al., supra note 1, at 233, 240.
46
Milhaupt & West, supra note 3, at 28.
47
Ever So Polite, supra note 3.
48
EIU 2005, supra note 3, at 20.
49
Michiyo Nakamoto, A Takeover Battle Launched by the Upstart Livedoor is a Test of How Much Big Corporate
Groups Can Protect Themselves Against Unwanted Attention, FINANCIAL TIMES, Mar. 22, 2005.
50
Milhaupt, Shadow of Delaware, supra note 4, at 2173; Takeover Defense Guidelines, supra note 4.
51
Puchniak, Efficiency of Friendliness, at 200; Failed Takeover Bid by Oji Seen as Loss for Hokuetsu,
INTERNATIONAL HERALD TRIBUNE, Sep. 6, 2006. In addition to hostile takeover attempts failing to succeed,
despite Japanese dispersed shareholder structure all form of hedge fund activism (which include but are much
broader than hostile takeover attempts) have been largely unsuccessful. Gen Goto, in his review of hedge fund
activism in Japan since the 2000s concluded that: ‘Putting aside the possibility of future developments, hedge
fund activism seems to have largely failed as a sustainable investment strategy thus far.’ Goto, supra note 7, at
142. Observers have also noted that “[d]eeply ingrained biases linger, meaning non-Japanese buyers are still few
and far between, and hostile takeovers remain mainly theoretical.” See Sharon Kahn, Why M&A Is Different in
Japan, COLUMBIA BUSINESS SCHOOL CHAZEN GLOBAL INSIGHTS, Jan. 5, 2015), available at
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academics 52 and prestigious pundits 53 who have claimed for decades that a wave of successful
hostile takeovers in Japan was imminent. Moreover, it belies the efforts of numerous
sophisticated domestic and international activist investors who, over the last two decades, have
made several valiant attempts to succeed in hostile takeover bids—but, who have all ultimately
failed in their attempts. 54
How could so many leading academics, prestigious pundits and sophisticated investors be so
terribly wrong (for decades) about Japan’s market for hostile takeovers? How has Japan Inc.
managed to keep hostile takeovers from occurring despite Japan having an environment that is
ostensibly a ‘utopia for hostile takeovers’? This is the enigma of hostile takeovers in Japan.
Our goal in the remainder of this Article, is to explain it.
PART III: JAPAN’S SHAREHOLDER LANDSCAPE: COMPLICATING THE DISPERSED VERSUS
CONCENTRATED DICHOTOMY
In the comparative corporate law and governance literature, whether a jurisdiction has a
dispersed or concentrated shareholder landscape is often viewed as the most important
determinant of whether it will develop a vibrant market for hostile takeovers. 55 This makes
sense: hostile takeovers are only possible in companies without a controlling blockshareholder. As such, in jurisdictions where most listed companies have a controlling blockshareholder, hostile takeovers will only be possible in a small fraction of such companies. In
these jurisdictions, hostile takeovers are likely to be extremely rare and have a relatively limited
impact on corporate governance.

http://beta.global.columbia.edu/global-news/why-ma-different-japan (last accessed Aug. 10, 2017). A Japanese
proxy adviser at International Shareholder Services Inc also noted that ‘Hostile takeovers in Japan are like plane
crashes. They hardly ever happen … Yet Japanese corporations are afraid and want to protect themselves.’ See,
Japanese Firms Cling onto Shareholding ‘Poison Pills,’ Snubbing Abe’s Governance Push, BLOOMBERG, Jul. 29,
2015.
52
Gilson, Missing Infrastructure, supra note 6, at 21-22 (“The coming of hostile takeovers to Japan has been
anticipated, and anticipated, and anticipated. Each report of a reduction in the size of crossholdings among
Japanese companies and in the size of Japanese bank stockholdings in their clients has given rise to an expectation
that now, at last, hostile offers would emerge. … A number of events now suggest that the long wait for hostile
transactions in Japan may be approaching its end.”); KESTER, supra note 6, at 239; Milhaupt, Shadow of Delaware,
supra note 4, at 2189 (“As we have seen, substantial market shifts and large-scale legal development occurred
over the course of a decade, in a country commonly portrayed as slow to change, culminating in a series of hostile
bids that would have seemed unthinkable a short time ago.”).
53
Say “Hostile Takeover”, supra note 6; Ever So Polite, supra note 3; Hostile Takeover Taboo, supra note 6.
54
For a detailed list of failed hostile takeover bids, see supra note 7.
55
Armour et al., supra note 1, at 221-222; see also David C. Donald, Evolutionary Development in Hong Kong
of Transplanted UK-Origin Takeover Rules, in COMPARATIVE TAKEOVER REGULATION: GLOBAL AND ASIAN
PERSPECTIVES (Umakanth Varottil & Wan Wai Yee eds., Cambridge University Press, forthcoming) [book
hereinafter cited as COMPARATIVE TAKEOVER REGULATION].
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When compared to most other countries, Japan stands out, with the United States and United
Kingdom, for having a dispersed shareholder landscape. 56 On average, over the last several
decades, only approximately 10 percent of Tokyo Stock Exchange (TSE) listed companies have
had a controlling block shareholder. 57 As such, hostile takeovers have been technically possible
in the vast majority of listed companies in Japan for decades—a market reality that
distinguishes Japan, with the United States and United Kingdom, from almost every other
jurisdiction in the world. 58

While the dispersed versus concentrated shareholder dichotomy provides a useful starting point
for explaining why the United States and United Kingdom have had the most active hostile
takeovers markets in the world, this dichotomy has limited explanatory force for Japan.
Ironically, it appears that grouping Japan together with the United States and United Kingdom
on the basis of their dispersed shareholder landscape has resulted in at least three distinct, but
interrelated, misunderstandings about Japan’s hostile takeovers market.

First, classifying Japan in this manner appears to have led some observers and market players
to assume that Japan would axiomatically develop a market for hostile takeovers. 59 As
suggested above, this assumption is incorrect because the fact that a jurisdiction has a dispersed
shareholder landscape merely means that hostile takeovers are technically possible in most of
its listed companies—but provides no information about whether hostile takeovers will actually
be attempted or ultimately succeed. Japan demonstrates that a dispersed shareholder landscape
may be necessary for a jurisdiction to develop an active market for hostile takeovers, but is
insufficient on its own.

Second, this classification unduly focuses on the shareholder landscape of the Japanese stock
market as a whole, rather than on the specific identities of the various types of dispersed
shareholders and the different types of companies that may be potential takeover targets. This
narrow focus on the shareholder landscape of the Japanese stock market as a whole is misplaced

56

La Porta et al., supra note 2; Claessens et al., supra note 2; AOKI, supra note 2; Franks et al., supra note 2.
Franks et al., supra note 2, at 2592 tbl. 3.
58
Armour et al., supra note 1.
59
Neff, supra note 6; Gilson, Missing Infrastructure, supra note 6, at 21, 29; Milhaupt, Shadow of Delaware,
supra note 4, at 2171, 2173-74; Say “Hostile Takeover”, supra note 6; Ever So Polite, supra note 3; Hostile
Takeover Taboo, supra note 6.
57
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because hostile takeovers ultimately occur at the firm—and not market—level. This
misunderstanding has resulted in a myopic understanding of Japan’s hostile takeovers market,
as there has been a pervasive failure to appreciate critical attributes of certain sub-categories of
dispersed shareholders 60 and the diverse nature of potential target companies—both of which,
as explained below, have had an important impact on the evolution of Japan’s hostile takeovers
market.

Third, the realization that Japan has a dispersed shareholder landscape has caused many
observers to assume that the market for hostile takeovers in Japan will evolve in a similar
fashion as in the United States and United Kingdom. 61 This has provided the theoretical
underpinning for the persistent predictions that Japan would develop an active hostile takeovers
market. As explained in detail below, a litany of complex shareholder-market, legal and
cultural factors have caused Japan’s hostile takeovers market to evolve in ways that have often
been the opposite of the evolution of the hostile takeovers markets in the United States and
United Kingdom. The fact that many of these complex factors appear to be unique to Japan and
are continually evolving suggests that comparisons between the market for hostile takeovers in
Japan and the United States-United Kingdom are problematic.

Parts IV and V of this Article will respectively examine the unique legal and cultural factors
that have driven the idiosyncratic evolution of Japan’s hostile takeovers market. As such, the
remainder of this Part of the Article will examine three critically important, but often
overlooked, aspects of Japan’s dispersed shareholder landscape, which help explain why Japan
has not developed a vibrant hostile takeovers market. These three unique aspects of Japan’s
dispersed shareholder landscape further illustrate why a blunt dispersed versus concentrated
shareholder ownership dichotomy may mislead, and why the specific identities of different
types of dispersed shareholders are important for accurately understanding hostile takeovers in
Japan (and, we suspect, elsewhere).

First, Japanese corporate governance experts have consistently observed that most listed
companies in Japan contain a distinct subset of dispersed shareholders, which are commonly

60
61

Puchniak, Japanization, supra note 16, at 41-42.
Milhaupt, Shadow of Delaware, supra note 4, at 2175; Armour et al., supra note 1, at 284-285.
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referred to as ‘stable-shareholders’. 62 These stable-shareholders generally consist of banks,
insurance companies, or other non-financial Japanese companies that are ‘typically engaged in
some sort of business transaction with the issuer corporation’. 63 Stable-shareholders normally
hold a small percentage (usually less than 5 percent) 64 of the issuer corporation’s shares for the
purpose of maintaining a long-term business relationship with the issuer corporation. Contrary
to the typical dispersed shareholder, stable-shareholders do not purchase shares in the issuer
corporation for the purpose of receiving dividends and/or realizing capital gains. 65

When faced with a hostile takeover bid with a significant premium, stable-shareholders have
little incentive to sell their shares, given that they are not looking to reap capital gains through
their shareholding. Conversely, they have a strong incentive to support incumbent management
to maintain a solid business relationship with the issuer corporation, which is the primary
reason that stable-shareholders hold stable-shares. An understanding of these incentives
illuminates why a hostile takeover bid, which offers a significant premium to a typical
dispersed-shareholder, may in fact be seen by a stable-shareholder as offering a negative
premium—as the ‘true value’ of the shares for the stable-shareholder is not solely the market
price, but the market price plus the value of maintaining the business relationship with the
target company (which may be worth more to the stable-shareholder than the ‘premium’
offered). In such a case, it would be rational for a stable-shareholder to reject a hostile takeover
bid with a substantial ‘premium’, while at the same time it would be rational for a typical (nonstable) dispersed shareholder to accept the bid.

In 1985, the percentage of stable-shareholdings in TSE listed companies peaked at 66.1 percent
of total market value and remained above 50 percent until 1999. 66 As such, it is clear why in

62
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Ronald Dore eds., Oxford University Press 1996).
63
Goto, supra note 7, at 142. See also Puchniak, Japanization, supra note 16, at 42.
64
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the build up to Japan’s economic bubble in the late 1980s and in the decade after its burst in
the 1990s, despite sporadic hostile takeover attempts, none of them succeeded. It is also clear
why the significant decline in stable-shareholdings in the late 1990s and early 2000s (i.e., stable
shareholdings went from 53.5 percent in 1997 to 32.9 percent in 2006 during this period)—
which largely occurred as a result of financially distressed stable-shareholders being forced to
sell stable-shares to raise capital—spurred leading academics and prestigious pundits to once
again predict that Japan would develop a vibrant market for hostile takeovers. 67 In the earlyto-mid 2000s, it appeared as if these predictions would finally become reality as there was an
unprecedented number of hostile takeover bids. 68 This, coupled with the fact that stableshareholdings consistently remained below 50 percent throughout the 2000s, 69 appeared to
make Japan a ‘utopia for hostile takeovers’.

The fact that all of the hostile takeover attempts failed in this ostensible utopia, once again
belied the predictions of experts that Japan would likely become something akin to another
Delaware. 70 Moreover, in the late 2000s, following several highly publicized failed hostile
takeovers 71 and the GFC, 72 Japan’s hostile takeover market went virtually silent. 73 Although
stable-shareholdings in TSE listed companies reached a low in 2015 of 31.4 percent, 74 hostile
takeovers attempts remained moribund and are currently in a state of slumber. 75 The failure of
Japan’s hostile takeovers market to develop, despite the significant reduction in stableshareholdings, presents a conundrum. 76
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To begin to unravel this conundrum requires a more granular analysis of Japan’s shareholder
ownership landscape—which reveals the second unique aspect of Japan’s dispersed
shareholder market. Gen Goto, in his recent research on shareholder activism in Japan,
insightfully notes that the reduction in stable-shareholdings has not occurred evenly among
TSE listed companies. 77 As Goto explains, in the late-1990s, when banks were forced to sell
their stable-shareholdings to meet regulatory capital requirements, they strategically sold
shares in corporations with larger market capitalization and higher market valuation. This was
done to refrain from selling shares of corporations that were dependent on the banks for
borrowing whenever possible, with a view to preserving important main-bank relationships. 78

As a result, much of the decrease in stable-shareholdings was concentrated in the largest TSE
listed companies, meaning that stable-shareholdings still remained relatively high in small and
medium sized listed companies. 79 As small and medium sized listed companies tend to be more
vulnerable to hostile takeovers, this suggests that stable-shareholdings likely played a larger
role in insulating Japanese listed companies from hostile takeovers than the general statistics
reporting the decline of stable-shareholding for the TSE market as a whole suggest.

The third unique aspect of Japan’s dispersed shareholder market, which is closely related to
the decline in stable-shareholding, is the rapid rise of foreign shareholders 80—which has been
widely noted, but often misunderstood. At roughly the same time that stable-shareholdings
decreased in Japan, foreign shareholdings rapidly increased. Foreign ownership accounted for
approximately 4.2 percent of market capitalization for TSE listed companies in 1990; by 2004
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it had climbed to 22 percent; now, it stands at 28 percent. 81 Virtually all of these shares are
held by foreign institutional investors, which have a history of actively engaging with
management in their portfolio firms. 82 The rise in foreign institutional investors was noted by
many experts as an important additional factor that would ensure the arrival of a vigorous
hostile takeovers market in Japan.

Similar to the decline in stable-shareholdings, however, a more granular analysis of Japan’s
dispersed shareholder ownership landscape reveals a complex picture. Empirical evidence
confirms that foreign investors have preferred to invest in ‘larger corporations with higher
ratios of overseas sales and higher return on assets’—which dovetailed with the propensity of
Japanese banks to sell their stable-shareholdings in larger firms. 83 As such, the rise in foreignshareholders appears to have accentuated the significant change in the type of dispersed
shareholders in the largest listed companies in Japan (i.e., a movement away from dispersed
stable-shareholders towards dispersed foreign-shareholders), while having a more limited
impact on small and medium sized listed companies—which, as already highlighted above,
tend to be the companies that are normally most vulnerable to hostile takeovers.

Obviously, the nature of Japan’s shareholder landscape will continue to evolve. At present,
however, there is no indication that the shareholder market is becoming less dispersed, but
there is some indication that there has been a limited revival of stable-shareholdings—
especially among cash-rich companies that may be the target of hostile takeovers. 84 There is
also evidence that foreign institutional investors have changed their strategy for engaging with
management of their portfolio firms in a way that better fits with Japan’s unique lifetime
employee-centred business culture 85 (which is explained in detail in Part V below). Both of
these trends suggest that the types of dispersed shareholders in Japan will continue to be less
receptive to hostile takeovers than academics and market players familiar with hostile takeover
markets in the United States and/or United Kingdom might expect. However, the significant
changes in the nature of Japan’s shareholder landscape over the last several decades suggest
that things can change quickly and predictions about the future identity and behaviour of
Japan’s dispersed shareholders—and how they will impact the evolution of Japan’s market for
81
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hostile takeovers—should be made cautiously.

Finally, an important point that the evolution of Japan’s shareholder landscape illuminates is
that there are many ‘varieties of shareholders’, which complicates the oversimplified dispersed
versus concentrated shareholder dichotomy. 86 Each variety can have a unique and important
impact on the development of a jurisdiction’s market for hostile takeovers. Recognizing that
there are varieties of dispersed shareholders is distinct from an earlier trend in the literature
which suggested that because a significant portion of TSE shares are held by stableshareholders that Japan should be lumped into the monolithic category of jurisdictions with a
concentrated shareholder landscape. 87 Such a blunt classification is incorrect as it is
incontrovertible—regardless of the empirical method used to measure the extent of
dispersion—that Japan’s stable-shareholders are indeed widely dispersed. 88 Also, the fact that
Japan’s stable-shareholders have a common reason to support incumbent management does not
eliminate their potential collective action problems or remove the empirical possibility of
hostile takeovers—which are two features that distinguish stereotypical dispersed shareholders
from controlling shareholders in terms of their impact on hostile takeovers.

The importance of recognizing Japan’s stable-shareholders as a ‘variety’ of dispersed
shareholders (rather than as stereotypical controlling-block shareholders) is further illustrated
by the fact that, as explained above, many sophisticated investors have attempted to test the
stability of Japan’s stable-shareholders by launching hostile takeover bids—something that
would obviously not happen if Japan’s dispersed-stable-shareholders were stereotypical
controlling-block-shareholders. This being said, as one of us has explained elsewhere, from
another perspective it may be possible to view Japan’s stable-shareholders as on one end of the
continuum of ‘varieties of controlling shareholders’—but this would only be correct if there is
an understanding of the diverse varieties of controlling shareholders, which has been largely
overlooked in the literature. 89

Although incorrectly classifying Japan as a stereotypical concentrated shareholding market was
86
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done by leading academics in the past, 90 recent developments in comparative corporate law
research suggest that the rationale for such a classification is becoming outdated. There is a
growing recognition that there are ‘varieties of shareholders’, and that these varieties may have
a significant impact on the market for hostile takeovers and corporate governance more
generally. 91 In this vein, although the evolution of stable- and foreign-shareholding make
Japan’s hostile takeovers market unique, having varieties of dispersed/concentrated
shareholders does not appear to be unique to Japan. In addition, it appears that the need to
understand the distinct varieties of shareholders in order to properly understand a jurisdiction’s
hostile takeovers market is something that is probably necessary in all jurisdictions.

PART IV: THE MYOPIA OF THE ANGLO-AMERICAN LENS: UNDERSTANDING JAPAN’S
REGULATORY FRAMEWORK ON ITS OWN TERMS
The regulatory framework for hostile takeovers in Japan is often understood through an AngloAmerican lens. 92 Leading scholars and practitioners regularly highlight the fact that aspects of
Japan’s hostile takeovers regime were modelled on the United Kingdom’s City Code in 1990 93
and Delaware law in 2005. 94 However, Japanese academics have, while acknowledging the
historical origins of Japan’s hostile takeover regime, tended to emphasise that Japan’s regime
differs substantially from its counterparts in the United Kingdom and United States. 95
90
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In this Part of the Article, we suggest that viewing Japan’s hostile takeovers regime through an
Anglo-American lens often results in myopia. Such an approach over-emphasizes the role
played in Japan by features which have played a predominant role in the United States or United
Kingdom (e.g., the poison pill, independent directors, directors’ duties, and the mandatory bid
rule). In a similar vein, explaining features of Japan’s regulatory regime using terminology
originally created to describe important features in the United States or United Kingdom (e.g.,
the ‘Japanese poison pill’, ‘Japanese independent directors’, and ‘Japanese mandatory bid
rule’) often results in Japan’s regulatory regime being misunderstood. 96

Ultimately, by highlighting how Japan’s hostile takeovers regime must be understood on its
own terms, this Part of the Article reveals that Japan’s regulatory regime has charted its own
course—but in a way that has been slow to develop and left many critical questions
unanswered. 97 For example, it is still unclear under Japanese law what types of defensive
measures are legally permissible; 98 how directors’ duties apply in hostile takeover cases; 99 and,
whether independent directors have any role to play in hostile takeovers. 100

We posit that such critical questions have remained unanswered in Japan because other nonlegal factors described in this Article (i.e., stable-shareholdings and Japanese corporate culture)
have served as an effective shielding from hostile takeovers for the vast majority of listed
companies. As a consequence, Japan’s regulatory regime has not had a consistent flow of
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hostile takeover cases, 101 which has prevented it from developing a similar level of detail and
clarity as in the United States. 102 We suggest that this lack of detail and clarity has spawned
uncertainty in the market, which in turn has created an additional barrier for the development
of a vibrant hostile takeovers market in Japan. 103

Japan’s foundational hostile takeovers regime—not the UK model

In 1990, Japan’s Securities and Exchange Act underwent a major revision which aimed to
provide a more detailed regulatory framework for hostile takeovers. 104 Japanese legislators
drew on the United Kingdom’s City Code for aspects of this revision. 105 As such, it is
understandable why leading comparative corporate law experts sometimes claim that Japan’s
post-1990 hostile takeovers regime adopted facets of the City Code model. 106 For at least
three reasons, this suggestion is incorrect and has resulted in a number of fundamental
misunderstandings about the core features of Japan’s post-1990 hostile takeovers regime.

First, contrary to the views of leading experts, Japan’s post-1990 regulatory regime did not
impose a mandatory bid rule—as it is understood in the United Kingdom—on acquirers seeking
to purchase more than one-third of the shares in a listed company. 107 Japanese acquirers
were—and still are—required to make an offer to all shareholders if they intend to acquire
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more than one-third of a listed company’s shares 108 through an off-market purchase. 109
Acquirers, however, can cap the total percentage of shares they want to purchase for such offers
as long as the cap is set below two-thirds of the target’s shares. 110 If, however, an offer for less
than two-thirds of the target’s shares is over-subscribed (i.e., the percentage of shares offered
exceeds the acquirer’s prescribed cap) then the acquirer must purchase the shares offered on a
pro-rata basis up to the level of the cap—but, importantly, is not required to purchase any
shares beyond the cap. 111

This is precisely the opposite of a United Kingdom-style mandatory bid rule, which prohibits
setting a cap on the amount of shares the acquirer must purchase if the acquirer seeks to
purchase more than 30 percent of the target’s shares. 112 The inability of an acquirer, after
crossing a certain ownership threshold, to cap the percentage of shares purchased goes to the
core of the United Kingdom’s mandatory bid rule. Critically, this core feature is missing from
Japan’s one-third ‘mandatory bid rule’. 113

Japan’s Securities and Exchange Act was amended in 2006 to implement another rule (which
is still in effect) that requires an acquirer who aims to purchase more than two-thirds of a target
company’s shares, to make an offer to all remaining shareholders, without allowing a cap on
the percentage of shares to be acquired. 114 This rule comports with the understanding of what
a mandatory bid rule means in the United Kingdom (and most other jurisdictions). However,
the policy rationale underlying Japan’s two-thirds mandatory bid rule and its functional effect
on the market for hostile takeovers are fundamentally different than under the United
Kingdom’s 30 percent mandatory bid rule (and, mandatory bid rules in most other
Kin’yū Shōhin Torihiki-hō 金融商品取引法 [Financial Instruments and Exchange Act] (Act No 25 of 1948)
[hereinafter FIEA 2006], art. 27-2 (1) (ii). It should be noted that an acquirer is also required to make an offer
where he ends up holding 5 percent or more of the company’s shares through an off-market purchase (‘the 5
percent rule’), unless he has purchased his shares from 10 or fewer shareholders within 61 days (60 days plus the
day of the purchase), and his resulting shareholding is one-third or less. FIEA 2006, art. 27-2 (1)(i) read with
108
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jurisdictions). 115

In the United Kingdom, the 30 percent mandatory bid rule is designed to prevent an acquirer,
who obtains control of a target company, from using her control to extract private benefits of
control from the target company. 116 This is achieved by requiring a bidder who wants to gain
control of a company (which in the United Kingdom is assumed to occur when a shareholder
owns more than 30 percent of a company’s shares) 117 to offer to purchase all of the shares in
the target company without setting a cap. In contrast, Japan’s two-thirds ‘mandatory bid rule’
explicitly allows an acquirer to gain de facto control (and, even actual majority voting control)
of a target company without making a United Kingdom-style mandatory bid.

This difference is critical because it allows an acquirer to succeed in taking control of a target
company through a hostile takeover bid without having to incur the cost of making a United
Kingdom-style mandatory bid. 118 In this limited respect, Japan’s post-1990 regulatory regime
is more similar to the regime in United States than in the United Kingdom because in both
jurisdictions a hostile acquirer can gain control of a company through a hostile takeover bid
without being required to make a United Kingdom-style mandatory bid. However, as suggested
above, the Japanese and American regimes are distinct in that an acquirer in Japan must make
a United Kingdom-style mandatory bid if they want to acquire more than two-thirds of the
target company’s shares—which is not required in the United States. 119

In addition, the fundamental logic which underlies Japan’s two-thirds mandatory bid rule and
the United Kingdom’s 30 percent mandatory bid rule are clearly distinct. The justification for
115
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setting the trigger for the mandatory bid rule at 30 percent in the United Kingdom is rooted in
a market-based approach: in the United Kingdom’s dispersed shareholding environment 30
percent ownership of a listed company is assumed to normally provide an acquirer with de
facto control of the company. 120 Conversely, the justification for setting the trigger for the
mandatory bid rule at two-thirds in Japan is rooted in a law-based approach: according to
Japanese company law a two-thirds shareholder vote is required to make fundamental corporate
decisions. 121 In contrast to both the United Kingdom and Japan, in the United States the
rationale for having no mandatory bid rule at all is that by allowing the target company’s board
to use defensive measures to negotiate on behalf of the shareholders, there is no need to force
the acquirer to purchase any shares at all. 122

The second feature of Japan’s post-1990 regulatory regime, which makes it incorrect to suggest
that it generally followed the United Kingdom’s City Code, is that Japanese courts were—and
still are—at the centre of the regime. 123 In fact, the central role of courts in regulating hostile
takeovers in Japan preceded the 1990 revision to the Securities and Exchange Act. 124 This is
diametrically opposed to the approach taken in the City Code, which intentionally side-lines
the courts and places The Panel on Takeovers and Mergers (the ‘Panel’) at the centre of the
regulation of hostile takeovers in the United Kingdom. 125

Although courts were (and still are) at the centre of Japan’s post-1990 regulatory regime, as
suggested above, the relatively sparse nature of Japanese jurisprudence on hostile takeovers
has left many critically important questions unanswered. 126 Even though Japanese courts have
sporadically rendered decisions on disputes involving hostile takeover attempts since the
1980s, the depth, detail and clarity of Japan’s hostile takeovers jurisprudence pales in
comparison to the jurisprudence in Delaware over the same period. 127 In this respect, the role
of Japanese courts in the post-1990 regulatory regime is distinct from the role of courts in both
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the United Kingdom and United States.

The third feature of Japan’s post-1990 regulatory regime, which makes it incorrect to suggest
that it generally followed the City Code, is the (informal) role that target management was
permitted to play in ‘frustrating’ hostile takeover attempts from the late-1980s until changes in
Japan’s hostile takeover regime took place in the mid-2000s. 128 During this period, a handful
of hostile takeover cases reached Japanese courts. Generally, in these cases, the target
company’s lifetime employee dominated board would respond to a hostile takeover attempt by
issuing the target company’s shares to a friendly stable-shareholder 129—which under Japanese
company law could be done without shareholder approval. 130 In several of these cases, the
hostile bidder responded to this defensive measure by seeking an interim injunction under the
Commercial Code on the basis that such an issuance of shares was ‘extremely unfair’. 131
Through these cases, the Japanese courts developed a judicial doctrine—the ‘primary purpose
rule’—to determine whether such an issuance of shares was ‘extremely unfair’. 132 According
to the ‘primary purpose rule’, the issuance of shares would not be ‘extremely unfair’ if the
primary purpose of the issuance was to raise capital rather than to maintain control of the target
company. 133
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Some leading comparative corporate law scholars have noted that Japan’s ‘primary purpose
rule’ appears to be doctrinally similar to the common law directors’ duty in the United
Kingdom which requires directors to exercise their power to issue shares only when it is for
the ‘proper purpose’ of raising capital (and not defeating a hostile takeover bid). 134 In addition,
on its face, Japan’s ‘primary purpose rule’ appears to dovetail with the United Kingdom’s ‘no
frustration rule’ which prohibits the target’s board from taking any action to frustrate a takeover
offer without shareholder approval. 135 However, in its application from the 1980s until 2005,
Japan’s ‘primary purpose rule’ could hardly be any different than the United Kingdom’s ‘no
frustration rule’ and ‘proper purpose’ duty for at least two reasons. 136

First, it is widely recognized that Japanese courts were inclined to uphold the target board’s
decision to issue shares to a friendly stable-shareholder in the context of an ongoing takeover
bid as long as the target board referred to some need to raise capital—which was normally easy
to do. 137 Although never explicitly stated by the court, the general consensus among leading
authorities was that courts were inclined to set an extremely low bar for finding that there was
a capital raising purpose of issuing shares in cases where the court had a reason to believe that
the hostile acquirer was a greenmailer. 138 Therefore, in practice, Japanese case law, as sparse
as it was, appeared to allow management to effectively frustrate hostile takeover bids, without
shareholder approval, when it appeared that management was acting in the best interests of the
company. This approach is diametrically opposed to the United Kingdom’s ‘no frustration rule’
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and ‘directors’ duty to act for a proper purpose’ in the context of a hostile takeover. 139

Second, the ‘primary purpose rule’ applies to the issuance of shares, but it is unclear if it has
any applicability to other defensive measures. 140 As such, from the 1980s until 2005,
substantial uncertainty on the legality of many other defensive measures that target boards may
take to frustrate a takeover bid significantly distinguished Japan’s hostile takeovers regime
from the United Kingdom’s regime, which provides a general ‘no frustration rule’. 141 In
addition, Japan’s ‘primary purpose rule’ was also distinct from Delaware’s general position on
the ability of a target board to frustrate a hostile takeover attempt—which provides clear
guidelines for target management to ‘just say no’ when proper procedures are followed (which,
as explained above, did not exist in Japan). 142

In sum, it is incorrect to suggest that Japan’s post-1990 to 2005 regulatory regime even loosely
followed the United Kingdom’s City Code model. As shown, in many respects, Japan’s
approach for regulating hostile takeovers was the polar opposite of the United Kingdom’s
approach. Moreover, during this period, as we have shown, Japan’s approach was also
significantly different from Delaware’s approach.
Japan’s post-2005 hostile takeovers regime—not the next Delaware 143

There were great expectations among academics, pundits and investors that 2005 would be the
year of watershed change for the success of hostile takeovers in Japan. These expectations were
brought to life by Livedoor’s audacious hostile takeover bid for Nippon Broadcasting System
(NBS). 144 Livedoor’s founder and president, Takafumi Horie, was a brash, 32-year-old, Tokyo
University dropout, who made his mark as a dotcom billionaire-cum-corporate raider. With his
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spiky-hair, ‘Cheshire cat’ grin, t-shirt and jeans business attire, and penchant for bikini-clad
girls and Ferraris, Horie became a cultural icon for his attempt to change Japan’s traditional,
lifetime employee centred, corporate culture. 145

In early-February 2005, using a loophole in the Securities and Exchange Act, Livedoor
surreptitiously acquired 29.6 percent of NBS’ shares in after-hours trading (bringing its stake
up to thirty-eight percent) and shocked the market by announcing its intention to make a
takeover bid for NBS. 146 NBS responded quickly by announcing that it would issue warrants
to a friendly stable-shareholder as a defensive measure—which, if exercised, would
dramatically increase NBS’ share capital by 140 percent and dilute Livedoor’s stake in NBS to
less than 20 percent. 147

In response to NBS’ defensive measure, Livedoor sought an injunction from the Tokyo District
Court to stop the issuance of the NBS warrants. The fact that the warrants, if exercised, would
have more than doubled NBS’ capital made it practically impossible for NBS to argue that the
‘primary purpose’ of the issuance was to raise capital and not to entrench management. 148 As
such, NBS ‘never denied that the new share issue was intended to dilute the shares of
Livedoor’. 149 Therefore, unsurprisingly, in light of the well-established ‘primary purpose rule,’
the Tokyo District Court granted the injunction preventing NBS from issuing the warrants,
which was affirmed on appeal by the Tokyo High Court. 150

Horie’s aggressive takeover bid and successes in court led many experts to suggest that this
signified a watershed change for hostile takeovers in Japan. Leading academics posited that the
day Horie launched Livedoor’s bid for NBS marked the ‘advent of an era of hostile takeovers’
in Japan. 151 Noted pundits claimed that Livedoor’s takeover attempt sparked ‘a revolution in
[Japan’s market for] corporate control.’ 152 Influential policymakers even erroneously credited
Horie with pulling off Japan’s first-ever successful hostile takeover before the Livedoor bid
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was even complete. 153

In the end, however, all such predictions were proven wrong. In response to Livedoor’s court
victories, NBS’ largest friendly-stable shareholder increased its NBS holdings and another
friendly shareholder ‘borrowed’ a large portion of shares that NBS held in Fuji TV—which
was the ‘crown jewel’ of NBS and the primary reason that Horie wanted to take it over. In
addition, NBS’ management received crucial support from its lifetime employees, as 90 percent
of them signed a public statement supporting NBS’ incumbent management over Horie and
Livedoor. 154

In April 2005, in an act that was tantamount to admitting defeat, Livedoor sold its significant
block of NBS shares to NBS’ largest stable-shareholder at a marginal profit, which was just
enough to allow Horie to ‘save face.’ 155 In the end, Livedoor was defeated because, in
traditional fashion, friendly stable-shareholders rallied around incumbent management,
‘demonstrating that the era of a truly free stock market [was] still a long way off’ in Japan. 156

There were some experts, who even in the wake of Livedoor’s failure, continued to view
Horie’s failed hostile takeover attempt as a major shift in the nature of Japan’s market for
corporate control. 157 In 2006, however, such views faded when Horie was arrested and indicted
on allegations of accounting fraud and stock market manipulation. 158 The scandal spurred a
massive two-day sell-off on the TSE. The volume of selling was so great that the TSE was
forced to close early, a move that was seen as ‘a blow to the nation’s pride’. 159 This caused
markets around the world to fall and was dubbed by the news media as the ‘Livedoor shock.’
Horie was disgraced, as Livedoor’s share price plummeted in a month from 696 yen to 61 yen
and in April, the stock was delisted from the TSE.
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The picture of Horie solemnly bowing before a judge in a Tokyo courtroom, with his trademark
spiky-hair cropped and wearing a conservative ‘salary man’ black suit, was a stark contrast to
the once renegade shareholder activist who was famous for flamboyantly challenging Japan’s
conservative business culture. In March 2007, Horie was sentenced to two and a half years in
prison. Given that Japanese courts rarely impose jail terms for securities violations, many
viewed this sentence as extremely harsh. 160

In retrospect, the Livedoor bid clearly did not mark a watershed change for hostile takeovers
in Japan. A decade after the Livedoor bid, it is now clear that predictions that Japan would be
quickly transformed into something akin to Delaware as a result of the Livedoor bid have
clearly not come to pass. However, the manner in which the Tokyo High Court applied the
‘primary purpose rule’ in upholding the District Court’s injunction to prevent NBS’ issuance
of warrants did create a noteworthy development in Japan’s hostile takeovers jurisprudence—
but, again, these developments can only be properly understood when viewed through a
Japanese lens.

As explained above, prior to the Livedoor case, according to the ‘primary purpose rule’, the
issuance of shares by the target’s board could only be justified if it was proven that the ‘primary
purpose’ of the issuance was to raise capital, rather than to maintain control of the target
company. Although in practice Japanese courts were often quick to accept explanations offered
by the target as to why raising capital was required (which in many cases was tantamount to
allowing the target board to issue shares as a defensive measure) formally a target board could
not claim that the ‘primary purpose’ of a share issuance was to maintain corporate control—
even if doing so was in the company’s best interest. In short, prior to Livedoor, Japanese courts
had not formally recognized any circumstances in which a target board could, without
shareholder approval, take defensive measures. 161

However, the Tokyo High Court in the Livedoor case explicitly recognized that in four limited
circumstances a target’s board can issue shares or warrants for the ‘primary purpose’ of
maintaining control. These four circumstances occur when the hostile bidder is: 162
(1) acquiring the target’s shares with the intent of requiring the corporation to buy them back at a
160
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higher price (‘greenmail’);
(2) temporarily taking control of the corporation and running the corporation in the interests of the
acquirer at the expense of the corporation, such as acquiring the corporation’s important assets at
low prices;
(3) pledging assets of the company as collateral for debts of the acquirer or its group companies or
using the company’s funds to repay such debts; or
(4) temporarily taking control of the management of the company and selling valuable assets that are
currently not related to the company’s business and temporarily declaring high dividends with
profits from the disposition, or selling the shares at a higher price after the share price rose, due
to temporarily high dividends.

It seems clear that the High Court crafted these four circumstances with a view to creating a
filter that would allow wealth-enhancing hostile takeovers to proceed without interference from
target boards, but permit target boards to block wealth-reducing hostile takeovers. The High
Court’s judgment generated considerable academic attention, especially from the US, given its
similarity to the Unocal rule “with its implicit threat analysis and proportionality
requirement”. 163 On the domestic front, concerns have been expressed by leading Japanese
academics, that the four circumstances may in fact provide a formal justification for
management to block wealth-enhancing hostile takeovers—particularly as the third
circumstance (see, above) could be interpreted as allowing management to issue shares to
prevent wealth-enhancing leveraged buyouts from succeeding. 164

Although a decade has passed since the Livedoor court decisions, no jurisprudence has
developed to clarify the scope or application of the four circumstances. This has created
uncertainty about precisely when a target board can issue shares or warrants for the ‘primary
purpose’ of maintaining control without shareholder approval. We suggest that this lack of
clarity has contributed to a vibrant market for hostile takeovers not developing in Japan.

Another significant development that occurred in 2005, in the midst of the Livedoor case, was
the release by the Legislative Council of the Ministry of Justice of the Final Report on the new
Companies Act. 165 The Final Report included proposed amendments to facilitate M&A, which
sparked fear in corporate Japan of an increase in hostile takeover activity—especially by
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foreign hostile acquirers. 166 To alleviate this fear, the Japanese government released the
Takeover Guidelines, which was a non-binding guide for companies that outlined the proper
procedures for adopting defensive measures. The Takeover Guidelines made it clear that prebid defensive measures could be adopted by potential target companies, but that such measures
should be endorsed in advance by shareholders. 167

The legal relevance of the non-binding Takeover Guidelines has been significantly
diminished 168 by the fact that they are non-binding and have been largely superseded by two
subsequent court decisions (discussed below) and subsequent revisions to the TSE listing rules
that substantially incorporate the Takeover Guidelines. 169 This being said, at the time the
Takeover Guidelines were released, they appeared to inspire a handful of listed Japanese
companies to adopt ‘Pre-warning Rights Plans’ (PRPs) as a uniquely Japanese type of pre-bid
defensive measure. 170 After the TSE Revised Rules were implemented in January 2006, the
number of Japanese listed companies that adopted PRPs increased at a more significant, but
moderate, rate—peaking at 20.3 percent of TSE listed companies in 2011. 171

PRPs have often been described as the Japanese ‘poison pill’—suggesting that the defensive
measure commonly referred to in the United States as the ‘poison pill’ has been transplanted
to Japan. 172 Describing PRPs as poison pills or suggesting that PRPs are modelled on the
typical US-style poison pill 173 is misleading for at least three reasons. First, the typical PRP
merely involves a company’s board issuing a press release—it does not involve amending the
corporate constitution and is not a legally binding document like a typical US-style poison
pill. 174 The press release normally states that if a takeover bid is commenced, which may result
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in the bidder holding more than a certain amount of the target’s shares (typically, 20 percent),
then the target company will establish a special committee. Then, the special committee will
determine whether it would be in the target company’s best interest to issue warrants as a
defensive measure to shareholders other than the bidder. 175 Unlike the typical US-style poison
pill, the non-legal and contingent nature of PRPs make it unclear what will occur if the acquirer
‘triggers’ the PRP, and exactly how PRPs will operate in practice.

Second, it is uncertain whether a PRP that has not been approved by shareholders is legally
valid—which is contrary to a US-style poison pill which can be approved in advance of a
takeover bid solely by the board. 176 The Nireco case, which took place in 2005 two months
after Livedoor, is surprisingly the only case which has considered the legality of a PRP. 177 In
Nireco, the Tokyo High Court upheld the District Court’s decision to grant an injunction
brought by an institutional investor to prevent a TSE listed company from putting a PRP in
place. 178

The decision in Nireco suggests that the standard applied by the High Court in the Livedoor
decision—which allowed the board, without shareholder approval, to use a defensive measure
during a takeover bid in the four circumstances described above—does not apply to pre-bid
defensive measures. 179 If this is the case, then possibly all PRPs must be approved by
shareholders to be valid, which would make them fundamentally different than the typical USstyle poison pill. However, some leading Japanese law professors are of the view that the
Nireco case has little precedential value, because the PRP in Nireco was not a typical PRP as
it was constructed so that if triggered it would not only discriminate against the acquirer, but
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also against another sub-group of ‘innocent’ shareholders. 180 Therefore, it remains an open
question whether PRPs must be approved by shareholders to be valid, creating a large amount
of uncertainty and distinguishing PRPs from a typical US-style poison pill.

Third, PRPs are distinct from US-style poison pills in that they were adopted (and still exist)
in a corporate governance environment which has no history of successful hostile takeovers.
When the poison pill was recognized as valid by courts in the United States it arguably shifted
the balance of power from hostile acquirers to target boards, making the impact of the poison
pill a significant event and causing acquirers and shareholder activists to search for ways to
challenge and remove poison pills. As mentioned above, the fact that a decade after the
adoption of PRPs by TSE listed companies there has only been a single challenge in court to a
PRP suggests that rather than a rebalancing of power, PRPs merely reinforced the existing
Japanese postwar corporate governance norm: that stable shareholding and Japanese corporate
culture place corporate control firmly in the hands of Japan’s lifetime employee dominated
boards—which has quelled the development of an active hostile takeovers market.

Finally, in 2007, for the first (and only) time the Supreme Court of Japan considered the validity
of a defensive measure in the Bulldog Sauce case. 181 This case involved a takeover bid by a
US private equity fund for an iconic Japanese condiment producer named Bulldog Sauce. In
response to the bid, Bulldog Sauce’s board proposed to take the defensive measure of issuing
three warrants per share to all existing shareholders, which were exercisable for shares by all
shareholders except the bidders. However, if the warrants were exercised the bidders would be
entitled to receive cash in lieu of shares, which at the time amounted to a $18.7 million
payment—essentially providing compensation to the bidders for the discriminatory issuance of
shares to the other shareholders.

Most importantly, as the bid was made shortly before the Bulldog Sauce’s annual general
shareholders meeting, the board decided to put its proposed defensive measure before the
shareholders for approval. 182 Astoundingly, the proposed defensive measure was approved by
180
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88.7 percent of a qualified majority of shareholders—which was almost all the shareholders
aside from the bidder. Nevertheless, the bidder sought an interim injunction to prevent the
warrant issuance—a strange turn of events considering that none of the shareholders appeared
to be willing to sell their shares to the hostile acquirer. 183

The Tokyo District Court denied the injunction and its decision was upheld by the Tokyo High
Court and the Supreme Court of Japan. The Supreme Court reasoned that shareholders have
the right to determine whether potential damage to the company would warrant taking
defensive measures. Moreover, it held that the discriminatory treatment to the bidder as a
shareholder was justifiable because ‘fair and adequate measures’ had been made to compensate
the bidder for not being able to exercise its warrants for shares. 184

Similar to the Nireco case, leading Japanese academics view Bulldog Sauce as having limited
precedential value because it too involved unusual circumstances which make it easily
distinguishable from the typical hostile takeover case. 185 The fact that almost all of the target’s
shareholders supported the defensive measure begs the question of why the defensive measure
was required in the first place. In addition, the generous payment made to the bidder as
compensation for the defensive measure makes the support of the target board’s defensive
measure by the shareholders curious—which we suggest below can only be explained by
understanding the combined effect of stable shareholders and Japanese business culture.

Ultimately, the idiosyncratic aspects of Bulldog Sauce left at least three important legal
questions unanswered. First, it did not clarify whether the board has the power to implement
defensive measures without shareholder approval because the shareholder approval for the
defensive measure was so overwhelming in this case. 186 Second, the decision does not clarify
the legality of PRPs because this case involved a post-bid—not a pre-bid—defensive measure.
Third, the decision raises the question of whether it is necessary to compensate the bidder for
discriminatory treatment caused by the defensive measure for it to be considered ‘fair and
reasonable’—even if it is approved by shareholders. 187
183
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From a legal perspective, what has occurred in the decade following Livedoor’s hostile
takeover bid, has been the opposite of the predictions that Japan would become something akin
to Delaware. In the past decade, Japan’s market for hostile takeovers has withered and legal
developments have ossified. As described above, many of the most basic legal questions, which
were quickly made relatively clear in the United Kingdom and United States, have been left
impermissibly vague in Japan for over a decade.

Although we posit that this legal uncertainty has created a further barrier to the development
of a vibrant market for hostile takeovers in Japan, it also appears that in general law has played
a secondary role to stable shareholding and Japanese corporate culture in driving the evolution
of Japan’s hostile takeovers market. Ironically, even in Japan’s two leading hostile takeover
cases—Livedoor and Bulldog Sauce—the extra-legal factors were far more important than the
court decisions.

Specifically, despite the fact that the court enjoined the defensive measure in Livedoor,
management ultimately prevailed as friendly stable-shareholders came to the rescue of the
target company. In Bulldog Sauce, the almost unanimous support that management received
from friendly and stable-shareholders ensured the entrenchment of management regardless of
the law. Indeed, whether Bulldog Sauce took place in Japan, the United States or the United
Kingdom, with almost all shareholders supporting management, the result would have been the
same.
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As such, as much as some corporate law professors like to believe that law matters

most, as explained in the next section, it appears that Japan’s unique business culture, combined
with the impact of stable shareholding, may be more important in limiting a vibrant market for
hostile takeovers in Japan than the law.

PART V: THE IMPORTANCE OF JAPAN’S UNIQUE CORPORATE CULTURE: A FORMIDABLE
BARRIER TO HOSTILE TAKEOVERS
Japanese culture has long been considered to be a significant barrier to hostile
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takeovers. 189Almost every analysis of hostile takeovers in Japan mentions the ‘cultural distaste’
that the Japanese have for the sale of a company and the ‘taboo’ associated with hostile
takeovers. 190 Japanese managers have often been seen to have a sense of ‘corporate
paternalism’ toward employees, which made it shameful to allow their ‘family’ to be the victim
of a hostile takeover. 191 The concept that Japanese corporations are viewed more like families
than profit machines, provides an additional rationale for stable-shareholders to protect each
other from hostile takeovers and reinforces the rationale provided above that stableshareholders often reject bids with substantial premiums to maintaining long-term business
relationships.

The foundation of Japan’s postwar corporate culture has been linked to the fact that almost all
large listed companies recruit their core employees from top Japanese universities and provide
them an implicit promise of a job until retirement. 192 This norm of lifetime employment for
core employees, which was reinforced formally in the decades following the war by Japanese
employment law, has resulted in an illiquid labour market for core employees in listed
companies. 193 The lack of an external labour market inextricably ties the economic fate of
Japanese lifetime employee managers to the economic future of their company—creating an
important sense of group identity among core lifetime employees and loyalty to their company.
This sense of group identity, or corporate culture, is further strengthened by the deep-rooted
personal relationships that result from the lengthy tenure of career employees, relatively equal
pay and promotion from within the company. The development of a strong corporate culture,
which promotes the success of the company, is also reinforced by the emphasis in Japanese
culture on commitment to the group. 194

Most importantly, in the context of hostile takeovers, the most skilled lifetime employees in
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listed companies are rewarded late in their careers by being ‘promoted’ to the board of
directors, while still preserving their group identity as lifetime employees. As a result, boards
of listed companies are dominated by lifetime employees—who have a clear cultural bias
towards resisting hostile takeovers. 195 This culture is shared by most shareholders as all of
Japan’s major shareholders (i.e., Japanese banks, insurance companies, listed corporations) are
governed by lifetime employees and even a large segment of individual Japanese shareholders
are themselves lifetime employees. Moreover, the judges and government regulators are also
lifetime employees and thus are well-attuned to this cultural norm in shaping the evolution of
Japan’s hostile takeovers regime. 196 From this perspective, although the exact impact of
culture is difficult to measure, it seems clear that Japan’s lifetime employment system is the
foundation of a cultural bias against hostile takeovers and the glue that binds together stable
shareholders.

During the lost decade, there were numerous reports that Japan's unique corporate culture,
which sought to preserve the lifetime employee company community 197 over short-term
profits, had significantly eroded. The widely publicized takeover attempts by Horie (and to a
lesser extent Murakami) were cited as evidence that Japanese corporate culture was becoming
tolerant towards, if not accepting, of hostile takeovers. 198 Many experts suggested that
maximizing shareholder profits became the most important incentive for Japanese managers as
it was ‘no longer considered acceptable’ for management of stable shareholder companies to
block hostile takeover bids ‘regardless of the financial consequences to their own
shareholders’. 199

However, it appears that Japan’s corporate and shareholder culture is more resilient than many
predicted. Within the limits of the Article we offer three pieces of evidence that demonstrate
this point. First, the support for incumbent management by stable shareholders has consistently
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defeated takeover bids—even many bids offering significant premiums—over the last several
decades. This has not changed in recent times. 200 As noted by Gen Goto, the support for
incumbent management even appears to extend beyond formal stable shareholders (i.e., those
with a business relationship with the target company) to Japanese shareholders more
generally201 and perhaps even to foreign investors who have come to realize that it does not
pay to be the proverbial ‘nail that sticks up’ in Japan’s lifetime employee-dominated corporate
culture. 202

Second, even at the height of the wave of hostile takeover bids in 2006, an often cited survey
of Japanese management reported that 77 percent of Japanese executives said that they would
not even consider attempting a hostile takeover. 203 Since then, Japan’s perception of hostile
takeovers has only worsened, as the prosecution and humiliation of Japan’s two most
prominent corporate raiders had a chilling effect on the market and hostile takeover attempts
have virtually evaporated. 204

Third, despite more than two ‘lost decades’ of tepid economic performance, Japan’s lifetime
employment system for core employees and lifetime employee dominate boards have been
largely maintained. 205 This is surprising considering repeated predictions that Japan’s lifetime
employee system would disappear 206 and several legislative efforts to make boards of Japanese
companies more independent. 207
200
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It is noteworthy that corporate culture in Japan can change quickly. We should not forget that
lifetime employment is a postwar phenomenon and that Japan in fact had a liquid labour market
before World War II. 208 As such, we are not suggesting that because Japan’s corporate culture
has been a major hurdle to hostile takeovers in the past that it will not change in the future.
However, it does seem that Japan’s unique lifetime employee centred corporate culture has
been an important force which has caused the Japanese market for hostile takeovers to evolve
differently than in the United States or United Kingdom. While it is difficult to measure
precisely, Japan’s unique corporate culture provides a strong rationale for the durability of
stable shareholding and the seemingly irrational behaviour of ‘friendly’ shareholders who have
no business connection to a target company but nevertheless support management to fend off
a hostile takeover attempt. Moreover, it provides an explanation for the general trend among
government regulators and judges to support lifetime employee dominated boards in defeating
hostile bids. 209
PART VI: AVOIDING HISTORY FROM REPEATING ITSELF

In light of the history of incorrect predictions about the development of a vibrant market for
hostile takeovers in Japan, we conclude with an important caveat: this Article makes no
prediction about the future of hostile takeovers in Japan. Rather, it claims that Japan is an
interesting example of an important jurisdiction, which for over two decades had a dispersed
shareholding landscape, undervalued companies and a hostile takeovers regime that was
ostensibly inspired by the United Kingdom and United States, but yet did not develop a market
for hostile takeovers.

One way of interpreting this claim is that the three general criteria for predicting whether a
hostile takeovers regime will develop (i.e., dispersed stock ownership, depressed share values,
and a United Kingdom-United States inspired regulatory framework) are too broadly defined
and limited to have much predictive value. The case of Japan highlights the fact that empirically
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dispersed shareholders come in different varieties, and that these varieties can have a distinct
impact on the evolution of a jurisdiction’s market for corporate control. In addition, the
influence of Japanese corporate culture on the evolution of hostile takeovers in Japan is a
poignant reminder of how unique factors may arise in different jurisdictions that cause hostile
takeovers (and, we suspect almost all corporate governance mechanisms) to evolve in
unanticipated jurisdiction-specific ways.

Another way of interpreting our claim is that a proper understanding of Japan demonstrates
that in reality it had neither a stereotypical dispersed shareholding environment nor a regulatory
system closely (or even loosely) modelled on the United Kingdom or United States regulatory
regimes. From this perspective, perhaps Japan does not debunk the general theory that a
jurisdiction with stereotypical Berle-Means-type dispersed shareholding, undervalued
companies and a United Kingdom and/or United States inspired regulatory system will
inevitably develop a vibrant market for hostile takeovers. We can accept this interpretation
from a purely theoretical perspective, but suggest that it is arguably of little practical use.

As illustrated in this Article, it is likely that most (if not all) jurisdictions—including the United
States and United Kingdom—have varieties of shareholders that do not neatly conform to the
blunt dispersed versus concentrated dichotomy. In this sense, this general theory does not even
accurately describe the United Kingdom and/or United States—the jurisdictions from which it
was purportedly derived. Further, although it is inaccurate to claim that Japan’s pre-2005 law
closely, or even loosely, took up the core features of the UK City Code or that Japan’s post2005 law closely, or even loosely, resembles Delaware law, we suspect that this is true of most
systems. The fact is that most regulatory systems end up with their own unique and important
aspects—and, in this respect, Japan is not likely uniquely unique. In the end, this Article
reminds us that to understand hostile takeovers in any given jurisdiction, it is best to understand
that jurisdiction on its own terms.

40

