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ABSTRACT

If the rule of law is what you want, it seems obvious that it is lawyers, with their insider knowledge, who best understand
it and seem best placed to deliver it. It certainly has seemed obvious to lawyers, and to those whose views of law are
parasitic on lawyer-hosts, among them legal philosophers and rule of law promoters.

And when they are asked what the rule of law is, lawyers typically produce lists of characteristics of official legal
institutions (Dicey), rules (Fuller), and practices. There are plenty of these lists about. There is today a huge literature on
the rule of law and a huge, expensive, practice of rule of law promotion around the world. Within that literature and that
practice there are many very different, and some competitive, accounts of the rule of law. My claim is, however, that at
a deeper level they all agree in an unfortunate way, actually three unfortunate ways.

Firstly, they start with the wrong question, so their answers, however insightful, are, quite literally, beside the point. The
proper place to start comes earlier, with the question why, what might one want the rule of law for? And that matters
because no sensible answer as to what the rule of law is can be given until one comes to a view on what its point is. In
this way the concept of the rule of law is like that of ‘hospital’, rather than of some random and pointless feature of the
world, say ‘pebble’. Too many people keen to say what the rule of law is, however, forget, or never knew, why they
should ever want to know. That makes it very hard to say which of the myriad features of a legal order have any bearing
on the rule of law.

Moreover, even with the first question answered, what counts in one place as a sensible answer to the second might not
be too sensible somewhere else. Societies differ, so do their institutional traditions, practices, and capacities, and so do
the patterns of practice, expectation and culture in which they are embedded (or, as in some societies extruded, treated
as irrelevant), many of which have nothing to do with official institutions. So we will need to learn something about these
things, not necessarily to be found in the works or favoured institutions of the usual suspects. The paper will suggest
some of the things we have to try to learn.

Thirdly, and centrally, legal recipes for the rule of law are usually sociologically innocent, with no clue, and rarely any
interest, in the non-legal conditions of legal effectiveness and ineffectiveness. But without some reflection on those
matters, even the best-laid plans of rule of law promoters and reformers will be routinely waylaid. And so they have been.
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