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ABSTRACT

Proportionality analysis [PA] is, today, the dominant doctrinal procedure for determining when it is legitimate to adjust the
scope and content of a right in light of (1) a conflicting right, or (2) a constitutionally-recognized public purpose. The paper’s
ambition is to demonstrate that PA is both consistent with, and is justified by, a Kantian account of freedom and public Right.
The argument is sequenced as follows. First, it is submitted that rights, as concretized norms of a system of equal freedom,
generate the authorization to exercise coercive force, in order to ensure that agents exercise their freedom consistently with
the freedom of others. Second, in the modern state, a system of Right is instantiated through constitutional rights, which are
positive requirements of any valid act of public authority. In effect, the People, in legislating a rights-based constitution,
place the values that undergird public Right in trust, thereby generating a fiduciary obligation to fulfill these requirements,
borne by all state officials. Third, although the point is only implicit in Kant, a mode of judicial review is required to evaluate
the reasons given by officials to justify acts that burden the exercise of a right. This meta-rule — a claimant’s right to
justification, and the duty of officials to give reasons — governs the fiduciary relationship. Fourth, it is submitted that PA,
which lays down a distinctive multi-stage, trans-substantive analytical framework for adjudicating rights claims, is compatible
with Kant’s practical philosophy. This Kantian reconstruction of the proportionality principle sheds light on two controversies
that beset debates on PA. The paper (a) rejects notions that balancing reduces to purely interest-based consequentialist
logics, and (b) provides a defense of judicial supremacy — arrangements in which constitutional judges are tasked with
supervising the balancing determinations of all other lawmaking officials, and invalidating public acts that violate the
proportionality principle.

The paper comprises a draft of a chapter in a new book project on cosmopolitan constitutionalism for OUP; and it extends
the brief analysis of Kant’s views on rights in Stone Sweet, “A Cosmopolitan Legal Order: Constitutional Pluralism and Rights
Adjudication in Europe” (1 Journal of Global Constitutionalism, 2012: 53-90).
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