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ABSTRACT

Settler-state jurisdictions such as Canada and New Zealand have recognised specific fiduciary duties arising on states in
favour of indigenous claimants. On the back of such decisions, (most recently the NZ case of Proprietors of Wakata v.
Attorney-General [2017]), some scholars argue that state-indigenous relationships have a general fiduciary character,
or can be classified as presumptively fiduciary in status. This paper rejects such a position, on four grounds. First, it
argues against fiduciary political theory in which the state is conceived as a public fiduciary for all of its subjects.
Second, it reiterates arguments against the paternalism of fiduciary doctrine in the specific context of state-fiduciary
relationships. Third, it argues that fiduciary doctrines neither serve nor easily accommodate a relationship between
state and indigenous claimants. Fourth, and most importantly, it argues that the characterisation of the state as a
public fiduciary in its dealings with and for indigenous parties distorts both the public and private offices at stake in
such relationships.
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