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ABSTRACT

The author examines the relative efficiency of three contractual remedies (specific performance,
ex ante expectation damages and ex post expectation damages) in a setting of seller risk aversion
with bilateral private information and a buyer's endogenous option not to sue. In his model, he
isolates the effect of sellerrisk aversion on joint welfare and prices. Contrary to the existing literature,
he establishes that seller risk aversion may reduce the joint welfare of contracting parties under ex
ante expectation damages as compared to its ex post counterpart. Using numerical optimization
techniques, the author finds that the superiority of ex post expectation damages over ex ante
expectation damages is robust to numerous changes in parameter values. He argues that the
efficiency of ex post damages arises from a “reduction-in-disutility" effect associated with seller risk
aversion. Importantly, he shows that this effect dominates any inefficiency stemming from a
“truncated distribution" effect where the buyer has an endogenous option not to sue. The author’s
results have important implications for the establishment of appropriate remedies in contracts with
ex post payoff uncertainty.
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