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ABSTRACT 
 

This paper addresses the nature of liability for knowing receipt of assets transferred in breach of trust. It is argued that it 
is no different from liability for breach of trust. It arises because the recipient has obtained assets that are held in trust, 
and after becoming aware of the trust, has failed to perform the basic trust duties to preserve the trust assets and 
transfer them to the proper trustees. This requires actual knowledge of the trust. Notice is insufficient. This is not a form 
of restitution of unjust or wrongful enrichment, so it should not matter whether the assets were received for the 
recipient’s own benefit. The recipient is an actual trustee. This is not a form of accessory or secondary liability. It is 
fundamentally different from liability for knowingly assisting a breach of trust or fiduciary duty. Liability for knowing 
receipt depends upon receiving trust assets and holding them in trust. Therefore, if the recipient obtains title free of the 
trust as a bona fide purchaser or through indefeasibility of registered title, liability for knowing receipt is not possible. 
Where assets were not held in trust prior to receipt, but were misappropriated from a company in breach of fiduciary 
duty, liability for knowing receipt is not possible unless a trust arises. This does not preclude the possibility of a separate 
claim for restitution of unjust enrichment. However, there is no need to recognise a new equitable cause of action to 
achieve this. The recipient of misappropriated trust funds is personally liable at common law for restitution of the value of 
those funds, subject to the defences of bona fide purchase and change of position. 
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