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ABSTRACT

In the orthodox jurisprudence of the common law, the
figure of the express trustee is virtually nothing at all. As
the holder of the title to the assets of a trust, the trustee of
course holds rights and owes obligations at common law. It
also holds rights and owes obligations at common law
through in, for example, the law of contract and under
numerous statutes. But in recognising such rights and
obligations of trustees, the common law puts no weight on
the fact the trustee is a trustee: the only relevant fact is
that the trustee is a person who holds rights or obligations
at common law. Recent developments in the law place this
orthodoxy — and its practical commercial merits — in
question. This paper will examine those developments, and
consider their significance for the express trust as a vital
institution and instrument in common law systems and in
commercial activity.
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