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The learned author shows how wrong it is to think that this doctrine has no
application in continental law. The third section, i.e. Political, Social and Moral
Elements in the Principal Codes, is most stimulating. More than any other part
of the book does it reflect the spirit of the modern civil law systems.

The weakness of the third chapter, and to some extent of the whole book, is
that the learned author confines himself to a discussion of substantive law from the
point of view of rights only. Neither under the heading of substantive law, nor
alternatively under the heading of civil procedure, does he introduce the continental
remedial concept. Since the attitude of civil law to granting remedies forms an
important dissimilarity between common and civil law its omission is to be regretted.

The third part of the book gives a comparative analysis of three topics, name-
ly : agency, corporations and conflict of laws. No subject would be more suitable
for comparative study than private international law. A comparative study of
corporations, too, might be of great interest for the practitioner. In the twentieth
century most foreign law investments would be in foreign corporations. At the
same time, since the law of corporations is — even in common law countries —
statutory the comparison would be of less interest for the academic lawyer. Re-
servations must be made with respect to the choice of agency as one of the topics.
The selection of breach of contract rather than any special contract might have
been more appropriate. The different concept of rescission of contract in civil and
common law countries would have given the reader at least some reflection of the
peculiar remedial concept of the modern civil law.

The author’s survey of Comparative and Foreign Law Materials is no doubt
of great value, though Szladits’ bibliography — published after the first edition of
Professor Schlesinger’s book — is more complete. A bibliography of comparative
law materials in French and German languages and a bibliography of the main
French and German standard textbooks might have been a useful addition.

In spite of the above remarks it should be stressed that Professor Schlesinger’s
book is a most important contribution to comparative law. Both, academic lawyers
and practitioners who have an interest in comparative law should be recommended
to read it.

E. P. ELLINGER.

JOURNAL OF AFRICAN LAW ed. by A. N. Allott [London, Butterworth’s &
Co. Ltd. Annual subscription £2.2.0.]

The Journal of African Law, now in its fifth year, is a curious publication.
The Board of Advisers bristles with famous and eminent names, yet the publication
itself is disappointing and unsatisfactory. The article section appears to be very
thin. Contributions such as three pages on the “Liberian Code of Laws”; two pages
on “Law Reporting in the Sudan” or three pages on “Legal Education in East
Africa” hardly seem to warrant inclusion as articles. The same is also true of
papers which were prepared for purposes other than inclusion in a learned periodical.
Thus Professor Phillips’ paper on “Marriage and Divorce Laws in East Africa”
was prepared for a colloquium organised by the United Kingdom National Com-
mittee of Comparative Law at Cambridge in 1958, and the paper by the Chief
Justice of the Sudan on “The Relationship between Islamic and Customary in the
Sudan” prepared as an address for the London Conference on the Future of Law
in Africa. These papers were doubtless admirable for the purpose for which they
were prepared but they are too general in treatment really to warrant inclusion in
a specialist learned periodical.
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This is not to say that the Journal does not, on occasion, contain very good
things indeed. Outstanding contributions have included such pieces as Professor
Schapera’s “The Sources of Law in Tswana Tribal Courts”; Dr. Lloyd’s paper on
Yoruba rules of succession and Mr. Beidelman’s piece on “Kaguru Justice and the
Concept of Legal Fictions”. It is noteworthy that most of the worthwhile con-
tributions seem to come from anthropologists rather than from lawyers.

By far and away the weakest section of the Journal is the section entitled
“Cases”. This section reports, digests or comments upon a selection of cases in
each issue. There are only two courts whose decisions are regularly noted. These
are the Judicial Committee of the Privy Council and the East African Court of
Appeal and in the case of the latter the coverage appears to be falling off in the
last few issues. West African cases, save those coming before the Privy Council
are hardly touched upon. The only cases from West Africa which have received
notice in the Journal are those which have been reported in either the West African
Court of Appeal Reports or the West African Law Reports. The cases in these
series are merely noted in what amounts to a review of the volumes of the reports.
It is very far from being a digest of the cases, however, since only a small percent-
age of the cases reported in these volumes are mentioned in the Journal. In the
five years of the Journal’s existence only one case decided in the Federal Supreme
Court of Nigeria has been reported and no mention has been made of either the
series of Selected Judgments of the Federal Supreme Court of Nigeria or to the
Law Reports of the High Court of the Federal Territory of Lagos. Central Africa
is even more neglected. Practically none of the cases reported in the Rhodesia and
Nyasaland Reports are even mentioned in the Journal. The same is true of the High
Commission Territory Law Reports which appear never to have made an appearance
in the Journal. It is difficult to see why this should be so.

Even in the case of the Privy Council and the East African Court of Appeal
the treatment of cases is not very satisfactory. In the case of the Privy Council
half of the cases dealt with are reported in established English series of reports.
Whether the cases are reported or not has very little effect on the treatment given
to the case in the Journal. Even if the case is otherwise unreported it usually
receives a mention which would be inadequate even as part of a digest. We thus
meet entries such as :

Anoje Igwe and others v. Opara Ukweje and others

(Nigeria. P.C. Appeal No. 5 of 1958. Judgment delivered on 11th October, 1959).
Land — Traditional Evidence of title — Concurrent findings of fact in courts below.

It is difficult to see what is the value of this sort of thing. It indicates neither the
nature of the problem before the court nor the solution reached.

On the other hand, even if the case is reported it is likely to receive much
more extended treatment. Thus both Mawji v. The Queen and Ross v. The Queen are
reported in Appeal Cases, nevertheless the Journal sets out in full the opinion of
the Privy Council. What is the purpose of this repetition? Even more disastrous
is the fact that the case is reported fully elsewhere is only occasionally mentioned.

The same is true of the treatment of cases in the East African Court of
Appeal. For the whole of the period which we have been able to check — from
June 1957 to December 1958 — every case mentioned in the Journal is reported in
Eastern Africa Law Reports and yet this is nowhere indicated. Even if it purported
to be a digest it would be useless unless the reference to the report were included.
It cannot, however, be considered to be a digest for the simple reason that well
under 10% of the reported cases are mentioned.
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In those eases in which it is presumably considered that the cases have been
commented upon the standard of the comment is totally inadequate. Two cases will
be sufficient to illustrate this point. Sheikh Brothers Ltd. v. Ochsner is an im-
portant Privy Council pronouncement on the law relating to mistake in contract.
The comment is as follows:

Before the Judicial Committee it was argued inter alia, that the mistake was
not as to a matter of fact essential to the agreement. The dictum of Lord
Atkin in Bell v. Lever Bros. [1932] A.C. 161, 218 was considered. Their Lord-
ships held that the mistake was fundamental and for this and other reasons
affirmed the decision of the court below.

Kiriri Cotton Co. Ltd. v. Ranchhoddas is also an important Privy Council pronounce-
ment on the question of recovery of money paid under an illegal contract. All that
the Journal comments is:

The Judicial Committee, whose advice was delivered by Lord Denning, observed
that the dictum of Lord Ellenborough [in Langton v. Hughes] should be
restricted to cases where a party seeking the aid of the court was endeavouring
to enforce an illegal contract. In order to recover in the instant suit, the
plaintiff had to show that he was not in pari delicto with the defendant.
Counsel for the appellant had said that both parties were in pari delicto: the
money was paid voluntarily under a mistake of law, and both were equally
supposed to know the law.

Their Lordships rejected this argument                  
There then follows a short and highly edited extract from Lord Denning’s speech.

It is unnecessary to say more to show the total inadequacy of this sort of
thing.

There would appear to be three most useful things that the Journal could do
in connection with African cases. First, it could report in full cases which would
otherwise be unreported and which in the opinion of the editors are worth preserving.
Second, it could digest reported cases, although this would undoubtedly be a
mammoth undertaking in view of the large number of reported cases now coming
from Africa. Thirdly, it could, as is the normal practice with law reviews provide
adequate case notes on those reported cases which it felt were worth such treat-
ment. The Journal of African Law attempts none of these things — or rather it
attempts all of them and achieves none of them. Much more care and consideration
will have to be given to this section if it is ever to become worth while.

One of the fundamental difficulties of this Journal, a difficulty which becomes
immediately apparent in considering the case section, concerns the scope of its
interest. The Editorial of the first issue states the scope of the Journal as follows:

We intend to deal with the law of British Africa south of the Sahara (other
than the union of South Africa) including the general law (whether of English,
colonial, Roman-Dutch or Indian origin), African customary law, and Islamic
law; but we hope to publish from time to time matter relating to the rest of
Africa or to comparative or colonial law generally. Special attention will be
paid to customary law within these limits.

Now it is undoubtedly true that the term African law can be taken as meaning any
sort of law applicable within Africa. The fact remains that the concept of African
law as comprising only the law of the African peoples is more intelligible and it is
this area which represents what may be regarded as a specialist discipline. Most
of the general law reviews print comparative material relating to the common law
and one would have thought that a comparative note on loans on the security of
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chattels would be better accommodated in one of these law reviews than in a Journal
of African Law. It would seem to be an impossible task to attempt to deal, in
addition with African customary law, with the entire range of common law and
equity as applied within Africa as well as Roman-Dutch and Islamic law, and this
may account for the inadequacy of the treatment of cases such as Sheikh v. Ochsner.

Despite the wide scope of the Journal one has the impression that there is not
really sufficient material of adequate standard and interest to justify a Journal
which is published three times a year. The really worth while items are very few
and far between, and one would have thought that an occasional volume of essays
would adequately have met the need.

G. W. BARTHOLOMEW.

CURRENT LEGAL PROBLEMS 1961 ed. by G. W. Keeton and G. Schwarzen-
berger [London. Stevens & Sons. 1961 pp. 316 + viii £3.3.0]

The fourteenth volume of Current Legal Problems maintains the pattern of
the first thirteen. With but two exceptions — those of Mr. Justice Salmon and Dr.
Stoljar — all the articles are by members of the Law Department of University
College, London. Despite its title and despite the fact that it is published annually
between hardboards, Current Legal Problems is essentially a law review (or at least
the article section of a law review). The articles do not differ in nature from those
appearing in more orthodox law reviews, and most of them would undoubtedly so
appear if Current Legal Problems were not published. One is inclined to wonder,
therefore, what is the justification for preceding publication of these articles by oral
delivery as lectures. The formal lecture started to become obsolescent when Caxton
introduced printing. One would have thought that by now publication was the
necessary and sufficient means for the communication of ideas. However this is a
matter for University College rather than for a reviewer whose only concern is with
the published volume.

Very few of the articles are concerned with legal problems that are in any
way particularly current. Professor Powell has the courage to admit this in relation
to his article on “Frustration of a Promise to Marry”. It is, however, none the
worse for this. It is in fact one of the more interesting pieces in the volume,
although your reviewer was disappointed that Professor Powell did not take the
opportunity of discussing the pre-Hall v. Wright cases, for, despite his assertion
that: “When Hall v. Wright came before the courts in the middle of last century
there was relatively little authority on the subject”, the fact is that there are some
eight pre-Hall v. Wright cases in the reports and their analysis helps to place Hall
v, Wright in a better perspective.

Those authors who are less courageous than Professor Powell tend to spend
much time and space demonstrating that the problem of their choice really is current.

The strangest contribution is undoubtedly that of Mr. Hargrove who in eighteen
pages attempts to dispose of “Religious Factors in Family and Welfare Law”. His
field is so vast that his treatment is necessarily superficial. It appears to be a plea
for the sanctions of the law to be placed behind religion. Thus one of his proposals
is that:

a person who fails to provide Christian religious instruction (or non-Christian
religious instruction where both parents belong to a particular non-Christian
faith) to children up to school leaving age would be deemed to have neglected
the children, and in fact the children would be deemed to be in need of care
and protection.

One wonders whether rationalism, materialism, agnosticism or atheism qualify as
“non-Christian faiths”. If they do not then the proposal would discriminate against
those who have no religious faith : if they do then the proposal is meaningless.


