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might properly be left to the jury. The substance of the appeal in the present case
was against the decision of Thesiger J. in chambers reversing a decision of his
Registrar that the statement of claim against the second defendant be struck out as
frivolous and vexatious.

The argument of counsel for the plaintiff on the basis of the earlier case was
rejected by the Court of Appeal. In his judgment, which was concurred in by Hodson
L.J., Ormerod L.J. referred to this argument as one which “could be used in every
case, I suppose, where something is left and an accident happens.”1 It appeared to
his Lordship to be a question of degree. “In Jackson’s case the place in question was
a place where boys were intended to play, and were no doubt sent to play at certain
intervals of the day. It is not unreasonable to say in those circumstances that any-
thing left in the playground was something with which they would be likely to play.
That seems to me to be a very different thing from something left in the street for a
useful and necessary purpose.”2

Such a finding could not but delight fact- and rule-sceptics both. Jackson’s
case demonstrates that anyone who expects from a jury an understanding and
application of the fine distinctions of the law of negligence and dangerous chattels
runs a high risk of frustration whilst the instant case is clear evidence that if rules
(as opposed to ‘indications’) do exist, either their content is fluctuating or their
operation is confined to very narrow bounds. A ‘rule’ of fluctuating content is, of
course, a contradiction in terms, whilst one which operates only within such bounds
as are laid down in the two cases under discussion is at the most of very limited
practical usefulness. This is emphasised by the fact that in Jackson’s case, we are
told that the accident occurred not whilst the boys were undergoing a prescribed term
of internecine amusement in the playground but after they had been discharged for
the day. There was even doubt on the issue of fact as to whether the accident had
occurred within the bounds of the school or in the street outside.

At all events, it seems that, according to the traditional view, although they
exist in their immutable entirety, much patient judicial research remains to be carried
out before the rules with regard to liability for mortar abandoned in a public amuse-
ment park, or outside a school-gate, can be ‘discovered.’

H. G. CALVERT.3

HIRE-PURCHASE AGREEMENT — INITIAL PAYMENT IN CONSIDERATION OF
“OPTION TO PURCHASE” — “OPTION TO PURCHASE” CONDITIONAL UPON
PAYMENT OF ALL INSTALMENTS — CONTRACT VALIDLY TERMINATED BY
OWNERS PRIOR TO PAYMENT OF FINAL INSTALMENT — ACTION FOR MONEY
HAD AND RECEIVED ON A CONSIDERATION WHICH HAD TOTALLY FAILED.

1. It would seem that in every such case there would be some evidence upon which a finding of
negligence could be based.

2. Italics supplied. This particular passage (the kernel of the judgment) would seem to beg the
following comments: —

(a) At the material time, the boys were not intended to play in the yard at all. School had
closed and they were presumably intended to go home using, inter alia, both school-yard and
street for that purpose.

(b) It is difficult to see why the “difference” referred to should require the emphatic modification
of “very.”

(c) It is difficult to see why the purpose for which the mortar was required in Prince’s case was
more “useful and necessary” than that in the Jackson case, yet this is the implication of
the phraseology used by the court.

(d) It is perhaps worthwhile noting that, although the ‘purpose’ was stated to be ‘useful and
necessary,’ there seems no reason to suppose that the ‘leaving in the street’ was either useful
or necessary, let alone both,
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In Kelly v. Lombard Banking Co., Ltd., [1959] 1 W.L.R. 41, [1958] 3 All E.R.
713, the hirer agreed, inter alia, “to pay on the signing of the agreement the initial
payment of £186-2s....in consideration of the option to purchase contained in clause
3(b) hereof.” Clause 3(b) provided that if the hirer performed all the terms of the
agreement on his part, he should have “the option to purchase the vehicle for the
sum of 20s.” One of the terms of the agreement was that the hirer should pay
monthly instalments. Another term provided that in the event of execution being
levied on the hirer’s goods, the owners should have the right to terminate the contract
forthwith. Before the payment of the final instalment, the owners duly terminated
the contract after execution had been levied on the hirer at the instance of a judgment
creditor.

The hirer thereupon brought an action to recover the initial payment of £186-2s.
as money paid under a consideration which had wholly failed. His contention was
that the consideration for the payment was an option to purchase which he had never
had. The owners contended that the option had existed throughout, and could have
been exercised at any time upon fulfilment of conditions.

At first instance, the County Court found for the owners. The hirer appealed.

On appeal to the Court of Appeal (Lord Denning and Hodson and Ormerod
L.JJ.) the appeal was dismissed.

Delivering a judgment in which Hodson and Ormerod L.JJ. concurred, Lord
Denning observed that this was the first time the Court of Appeal had had to
consider the question whether a hirer could recover his initial payment. The question
which really had to be decided was when the ‘option’ came into being. Counsel for
the hirer suggested that “on the wording of the clause the option did not come into
being until the end of the hiring when all the payments had been made. It never
came into being in this case because the finance company terminated the hiring.”
Lord Denning could not agree with this interpretation. “It seems to me that the
option to purchase is an existing right which exists as from the date of the agreement.
It is true that it is subject to conditions: it is subject to the hirer fulfilling his
obligations in order to be entitled under it. But, nevertheless, the option to purchase
is an existing right as from the moment of signing the contract and the payment
of the money. So he has got what he had paid for. He has to fulfil the conditions in
order to exercise the option. But he has paid for an option which he has got.”

The only difference between these two arguments is as to the content which it
is sought to infuse into the word ‘option.’ There seems to have been no judicial
statement on this point. The Court of Appeal did not seek to examine the analogous
case of gifts on condition precedent or ‘conditional sales.’ There is, in fact, judicial
authority for the proposition that the word ‘option’ is not a term of art and that its
meaning must always depend upon its context.4 The context in the present case
would seem to be able to yield conflicting results. Lord Denning considered that
clause 2 (a) of the agreement (“Credit for such payment [the initial payment] shall
be given to the hirer only in the event of such option to purchase being exercised
by him”) supported his contention. This clause clearly contemplates exercise of the
option for purchase but what of the case where the hirer exercises the option against
purchase? This clause could, in addition to that of Lord Denning, be given the
interpretation that the hirer was not to get his initial payment back where he
decided not to buy, and to have no reference at all to the situation where there
was no exercise of the option at all. On the other hand, clause 3(b) provided
that “ if the hirer shall punctually pay the monthly hire rentals and all other
sums due under this agreement and shall strictly observe and perform all the terms
conditions and obligations on his part contained in this agreement, he shall have the
option to purchase the vehicle for the sum of 20s.”

4. Nicholls v. Lovell [1923] S.A.S.R. 542, per Poole J. at p. 545.
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The hirer, in fact, did strictly observe and perform all the terms conditions
and obligations which were expressly contained in the agreement. What he did not
do was to handle his affairs in such a way that no judgment creditor would levy
execution. The agreement nowhere imposed upon him such an express obligation. All
that clause 5 says is that if this does happen, the agreement and the hiring “shall
forthwith and for all purposes be determined absolutely and come to an end.” The
only obligation which he failed to discharge was actual payment of instalments, and
this failure was attributable solely to the owners’ action under clause 5, despite the
hirer’s offer to meet outstanding instalments within one month. Thus, it is at least
arguable that no option existed until after the payment of the final instalment since
until that time exercise of it might be prevented by action taken by the owners
consequent upon events not characterized amongst the express obligations of the hirer
under the agreement.

Either interpretation of the word ‘option’ in these circumstances can be claimed
to be arbitrary, in principle, but, for future cases, there is now strong authority in
favour of the view that if the grantor of an ‘option’ fetters himself in any way,
an option exists from the forging of the first fetter. The contrary view, that an
option only comes into existence when the grantee finds himself in a position where
exercise can only be prevented by his own failure to discharge express obligations
seems to have been disapproved.

In theory, the remedy is in the hirer’s own hands. He can insist upon the
insertion of some such clause as “The option referred to shall only be deemed to
come into existence at such time as its exercise or non-exercise depends solely upon
the discharge by the hirer of the express obligations contained in this agreement.”
And then, of course, he can try and buy the goods elsewhere.

H. G. CALVERT.1

FAIR WEAR AND TEAR

Repairing covenants are commonly inserted in leases by draftsmen. It is usual
to find the phrase “fair wear and tear excepted” although the effect of the exception
in such a covenant has for a long time been doubtful. Since 1937 it has been generally
understood that the exception relieved the covenantor of the burden of repairs for
damage due to time and the weather and any consequential damages to the premises
resulting therefrom and not for wilful damage, fire, floods and other extraordinary
events. This made the value of such a covenant practically useless to the covenantee.

The House of Lords in Regis Property Co., Ltd. v. Dudley [1958] 3 W.L.R. 647,
[1958] 3 All E.R. 491, has now held that the covenantor is exempt from liability for
repairs due to reasonable use of the premises and the ordinary operation of natural
forces but not from anything else. The covenantor must now do such repairs as are
necessary to stop any further damage flowing from the disrepair caused by wear and
tear. Lord Denning said, “If a slate falls off through wear and tear and in
consequence the roof is likely to let through the water, the tenant is not responsible
for the slate coming off but he ought to put in another one to prevent further damage.”

In coming to this decision the House of Lords overruled Taylor v. Webb [1937]
2 K.B. 283, [1937] 1 All E.R. 590, 106 L.J.K.B. 480, 156 L.T. 326, 53 T.L.R. 377, 81
Sol. Jo. 137, and re-instated Haskell v. Marlow [1928] 2 K.B. 45, 97 LJ.K.B. 311, 138
L.T. 521, 44 T.L.R. 171.
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