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The hirer, in fact, did strictly observe and perform all the terms conditions
and obligations which were expressly contained in the agreement. What he did not
do was to handle his affairs in such a way that no judgment creditor would levy
execution. The agreement nowhere imposed upon him such an express obligation. All
that clause 5 says is that if this does happen, the agreement and the hiring “shall
forthwith and for all purposes be determined absolutely and come to an end.” The
only obligation which he failed to discharge was actual payment of instalments, and
this failure was attributable solely to the owners’ action under clause 5, despite the
hirer’s offer to meet outstanding instalments within one month. Thus, it is at least
arguable that no option existed until after the payment of the final instalment since
until that time exercise of it might be prevented by action taken by the owners
consequent upon events not characterized amongst the express obligations of the hirer
under the agreement.

Either interpretation of the word ‘option’ in these circumstances can be claimed
to be arbitrary, in principle, but, for future cases, there is now strong authority in
favour of the view that if the grantor of an ‘option’ fetters himself in any way,
an option exists from the forging of the first fetter. The contrary view, that an
option only comes into existence when the grantee finds himself in a position where
exercise can only be prevented by his own failure to discharge express obligations
seems to have been disapproved.

In theory, the remedy is in the hirer’s own hands. He can insist upon the
insertion of some such clause as “The option referred to shall only be deemed to
come into existence at such time as its exercise or non-exercise depends solely upon
the discharge by the hirer of the express obligations contained in this agreement.”
And then, of course, he can try and buy the goods elsewhere.
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FAIR WEAR AND TEAR

Repairing covenants are commonly inserted in leases by draftsmen. It is usual
to find the phrase “fair wear and tear excepted” although the effect of the exception
in such a covenant has for a long time been doubtful. Since 1937 it has been generally
understood that the exception relieved the covenantor of the burden of repairs for
damage due to time and the weather and any consequential damages to the premises
resulting therefrom and not for wilful damage, fire, floods and other extraordinary
events. This made the value of such a covenant practically useless to the covenantee.

The House of Lords in Regis Property Co., Ltd. v. Dudley [1958] 3 W.L.R. 647,
[1958] 3 All E.R. 491, has now held that the covenantor is exempt from liability for
repairs due to reasonable use of the premises and the ordinary operation of natural
forces but not from anything else. The covenantor must now do such repairs as are
necessary to stop any further damage flowing from the disrepair caused by wear and
tear. Lord Denning said, “If a slate falls off through wear and tear and in
consequence the roof is likely to let through the water, the tenant is not responsible
for the slate coming off but he ought to put in another one to prevent further damage.”

In coming to this decision the House of Lords overruled Taylor v. Webb [1937]
2 K.B. 283, [1937] 1 All E.R. 590, 106 L.J.K.B. 480, 156 L.T. 326, 53 T.L.R. 377, 81
Sol. Jo. 137, and re-instated Haskell v. Marlow [1928] 2 K.B. 45, 97 LJ.K.B. 311, 138
L.T. 521, 44 T.L.R. 171.
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