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It would be absurd to stretch the meaning of ‘in the course of theft’ any further
than the fact of the first asportation.6 Can it be said that a killing is done ‘in the
course of a crime which is complete for the purposes of the statute book (and also,
punishment) when all the necessary requirements of that crime have been satisfied?
Beard 7 suffocated his victim in order to facilitate the perpetration of rape: he did
not first rape the girl and then kill her to cover up his tracks. Chrimes8 murdered
his victim to silence her and make easier the ensuing theft.

Whether read disjunctively or alternatively, ‘in the course or in furtherance of
is restricted to events preparatory to or in the commission of the crime of theft. The
winner’s medal is not awarded ‘in the course of a race.

‘In furtherance of is defined as ‘the action of helping forward.’ Such action is
calculated to enhance the attainment of an objective. The clear objective of section
5(1) (a) is ‘theft’ — not the attempt to escape detention.

Lord Parker’s statement in Jones that the different facts of Graham ‘do not
matter’ is open to criticism. Lord Sorn’s dictum was contained in the summing up
of a case which was plainly within section 5(1) (a) because the killing preceded theft.

Paragraphs (c) and (d) of section 5 (1) are designed to cover cases where would-be
arresters are murdered. There was no evidence of any positive effort by the manager
to apprehend Jones. He was entirely unsuspecting. That such a case should be
outside the capital murder provisions has given grounds for disquiet on grounds of
policy. If this does constitute a loophole, it is submitted that remedy by legislative
action would be more appropriate than the extension by the courts of section 5(1) (a)
beyond its contemplated meaning.

BERNARD BROWN.9

INCOME TAX

The recent Privy Council decision in Mandavia v. Commissioner of Income Tax
[1959] A.C. 114, [1959] 2 W.L.R. 5, raises an interesting point which is directly
applicable both to Singapore and to the Federation of Malaya. The case concerns the
power of the Comptroller of Income Tax to raise assessments in default of returns.
Section 59 of the East African Income Tax (Management) Act, 1952, is in substance
the same as section 63(1) of the Income Tax Ordinance of Singapore. It reads as
follows:

“ The Commissioner [in Singapore the Comptroller] may by notice in writing require any person
to furnish him within a reasonable time not being less than thirty days from the date of service of such
notice with a return of income...”

6. Had Jones killed the manager when he had removed, say, thirty of the seventy pounds and then
stolen the remainder (or any part of it) the killing would have been in the course of a second
and separate theft. It is arguable whether it would have been capital murder within s. 5(1) (a) had
he picked up the cigarettes from the ground floor whilst escaping. It is submitted that the theft
of the cigarettes was complete before he went upstairs. He had packed them ready for removal at
his convenience. He had not abandoned them, allowed the possession in them to re-vest in the
manager and then accomplished (or intended) a new theft — R. v. Foley (1889) 26 L.R. Ir. 299;
17 Cox C.C. 142. Had he gone back for the cigarettes he would have been engaged in pursuing
his removing the spoils of his already completed theft.

7 D.P.P. v. Beard [1920] A.C. 479; 89 L.J.K.B. 437; 122 L.T. 625; 84 J.P. 129; 36 T.L.R. 379; 64
Sol. Jo. 340; 26 Cox C.C. 573; 14 Cr. App. Rep. 159.

8. R. v. Chrimes, The Times newspaper, llth April 1959.

9. LL.B. (Leeds) LL.M. student and part-time tutor in Malayan Legal History in the University of
Malaya in Singapore.
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The words in italics are omitted in the Singapore Ordinance.

Section 71 of the East African Act is in substance the same as section 72(1) of
the Singapore Ordinance and reads as follows:

“ The Commissioner shall proceed to assess every person chargeable with tax as soon as may be
after the expiration of the time allowed to such person for the delivery of his return.”

The same section in the Singapore Ordinance goes on to provide that where a person
has delivered a return, the Comptroller may either accept the return and make an
assessment based upon it or may refuse to accept the return and raise what is
commonly known as an arbitrary assessment determining the amount of the charge-
able income of the person to the best of his judgment. Section 72 of the East African
Act corresponds to section 73 of the Singapore Ordinance and empowers the
Comptroller in cases where it appears that any person liable to tax has either not
been assessed at all or has been assessed at a lesser amount than that which ought to
have been charged to raise additional assessments or original assessments as the case
may be within the time prescribed.

The facts of Mandavia’s case were as follows: on 26th May 1953, the appellant,
a resident in Kenya, was for the first time served with a notice under section 59(1)
of the Act of 1952 requiring him to furnish returns of his income for the years of
assessment 1943 to 1953. The taxpayer was at that time in England and wrote to
the Commissioner asking for an extension of time until he returned to Kenya towards
the end of July. In those circumstances the Commissioner on or before 18th June,
that is to say, less than thirty days after the service of the notice under section 59,
made assessments on the appellant for the years 1943 to 1951, inclusive, relying upon
his powers under section 72 of the Act on the basis of figures already submitted. The
appellant contended that section 72 did not apply until the machinery under section 71
had been put into operation and that the assessments were therefore ultra vires and
void in that they were made before the “time allowed” by section 71 (which was
admittedly the thirty days provided by section 59(1) ) had expired. The court of first
instance in Kenya and the East African Court of Appeal both confirmed the assess-
ments made and held that they were properly so made under section 72.

The argument for the appellant before the Judicial Committee of the Privy
Council insofar as it related to the main part of the case was based on two alternatives,
firstly, that section 72 could not apply until the machinery under section 71 had been
put into operation and that the assessments were therefore ultra vires, and secondly,
in the alternative that if these were wrong and if sections 71 and 72 were alternatives,
the Commissioner having elected to give notice under sction 59 could not then operate
section 72 during the currency of the “time allowed.” The Commissioner relied on the
general words of section 72 and maintained that they covered any case in which a
person had not been assessed whether or not he had had a notice and had been
allowed the prescribed thirty days. He conceded that it would be contrary to the
scheme of the Act to operate section 72 in current cases since sections 59 and 71 were
clearly intended to be the normal machinery, but he sought to argue that in cases
where a year or more had elapsed following the year of income section 72 was properly
available. Faced with the difficulty of laying down any time limit before which
section 72 could not be invoked the East African Court of Appeal accepted the view
that the two sections overlap over the whole period. On appeal however the Privy
Council held that the respondent’s contention would involve there being two con-
current jurisdictions, one providing reasonable protection for the taxpayer and the
other providing no protection quoad the original assessment apart from a right to
appeal, and therefore that such a construction appeared to be inconsistent with the
general and mandatory provisions of section 71, which section the Privy Council held
provided the machinery for the making of all original assessments. They therefore
restricted the words “as to assessing for the first time” under section 72 to cases in
which the machinery of section 59(1) having been operated no assessment has been
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made because the return made for one reason or another disclosed no liability and
therefore called for no assessment. The Privy Council further held that section 72
is concerned only with the re-opening of cases which had been settled under the normal
procedure, and they relied for this finding on the fact that section 72 contains a
limitation of time whereas section 71 does not.

It is unlikely that this decision will bring very much relief to the taxpayers of
Singapore or the Federation of Malaya. It would seem that most of the arbitrary
assessments which are in fact raised in Singapore are raised under section 73 being
usually additional assessments which have been raised after returns and original
assessments based on those returns have been made. It is, however, interesting to
speculate on the effect of the omission from section 63(1) of the Singapore Ordinance
of the minimum time for returns of thirty days. The printed form of notice used in
Singapore provides for a period of twenty-one days, but it is not impossible to
envisage circumstances, for example, where the Comptroller sends his notice by sea
mail to a taxpayer known to be resident in the United Kingdom and where the
resulting sequence of events might give rise to the application of the principle in
Mandavia’s case.

G. S. HILL .1

PROVOCATION

The decision of the English Court of Criminal Appeal in R. v. Cunningham
[1959] 2 W.L.R. 63, [1958] 3 All E.R. 711, raises three points worthy of comment.
The first is the perpetuation by Lord Parker C.J. of two long-standing fallacies in the
English law of provocation. The second is the extent to which the accused may go
in attacking the character or prosecution witnesses without putting his own character
in issue. The third is whether a verbal invitation to indulge in homosexual activities
would be regarded as lawful provocation under section 3 of the Homicide Act, 1957.

At his trial at the Worcester Quarter Sessions for malicious wounding, Cunning-
ham alleged that a man, Truman, invited him to participate in homosexual behaviour.
Thereupon Cunningham lost his self-control and hit Truman with a cane he had with
him, inflicting facial wounds.

The Deputy Chairman warned Cunningham’s counsel of the dangers of attacking
Truman’s character but counsel insisted that such an attack was necessary to establish
the defence of provocation. In consequence the accused’s previous convictions were
revealed, he was convicted and received a sentence of five years’ imprisonment.

The appeals against conviction and sentence were dismissed on the ground that
although some types of provocation can reduce murder to manslaughter, provocation
could not be a defence to other crimes, but was of relevance only in assessing punish-
ment. Lord Parker C.J., in his judgment, ([1959] 2 W.L.R. 65) stated that the nature
of the crime of malicious wounding could not be altered by evidence of provocation,
however grave.

There is no quarrel with the learned Lord Chief Justice’s conclusion, but rather
with the argument by which it was reached, which discloses some notable discrepancies.

Lord Parker relied on the judgment of Viscount Simon L.C. in Holmes v. D.P.P.
[1946] A.C. 588, 598, [1946] 2 All E.R. 124, 115 L.J.K.B. 417, 175 L.T. 327, 62 T.L.R.
466, 90 Sol. Jo. 441, which defines the scope of provocation in these words:

“ The whole doctrine relating to provocation depends on the fact that it causes, or may cause, a
sudden and temporary loss of self-control whereby malice, which is the formation of an intention to kill
or to inflict grievous bodily harm, is negatived.”

1. M.A. (Hons.) (Oxon.); of Gray’s Inn, Barrister-at-Law; of Singapore, Advocate and Solicitor.
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