Singapore Journal of Legal Studies
[2019] 235-262

MERRILL AND SMITH’S INTERMEDIATE
RIGHTS LYING BETWEEN CONTRACT AND PROPERTY:
ARE SINGAPORE TRUSTS AND SECURED TRANSACTIONS
DRIFTING AWAY FROM ENGLISH LAW TOWARDS
AMERICAN LAW?

Hans TJio*

This article analyses intermediate rights lying between contract and property described by Merrill
and Smith*™* and the disclosure and protective strategies they suggest the law has adopted to deal
with them. It finds their views confirmed by recent developments in the Singapore law of trusts
and secured transactions. For the former, the nascent recognition that a beneficial interest is “a
right against a right” has given it the flexibility to deal with both family and commercial trusts
by weakening the property-based beneficiary principle and recognizing the separate entity of the
trust fund. In the latter, Singapore courts are characterizing more unusual forms of security as a
registrable floating charge that is not seen as a proprietary interest. The move towards more function
as opposed to form here may reflect a continental drift away from English law towards American
law as Singapore adapts to Chapter 11 type provisions introduced in May 2017 into its corporate
restructuring legislation.

1. INTRODUCTION

There has been a revival in attempts to understand the meaning of property rights
around the world amongst lawyers and laypersons, partly because of the Unexplained
Wealth Order (“UWQ”), which may lead to non-conviction based asset forfeiture.
In countries like the UK (under the Criminal Finances Act 2017), this requires a
person who is reasonably suspected of involvement in, or being connected to a person
involved in, serious crime (whether in the UK or elsewhere) to explain their interest
in a property, and to explain how it was obtained, where there are grounds to suspect
that the person’s known lawfully obtained income would be insufficient to acquire
the property. The UWO was first used against 2 London properties in Feb 2018.2
It is an in rem order that does not require the satisfaction of tracing rules, which
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still requires a link between the claim and the property as it is based on the concept
of exchange.3 The UWO does not, however, itself lead to asset forfeiture and is a
civil power of investigation. The Proceeds of Crime Act 2002* is then utilized to
forfeit the relevant property with the failure to provide a response to a UWO raising
a presumption that the property is recoverable as the POCA is otherwise governed
by orthodox property rules.’

But academics have been closely relooking the meaning of property for at least
20 years now.® There is clearly a push back against the realist perspective that had
seemed to have taken hold prior to that point in time. Traditional notions of property
as a thing had given way to relational concepts which laid more stress on the legal
significance of the rights that the owner had over its property. It was said in the
context of debt financing that “(p)roperty could mean either the res, the subject of
ownership, or the rights exercisable over that res”.’

Realists at the extreme argued that property was a meaningless concept by itself
and it was the qualifying conditions and consequences of qualification that mattered.®
So long as we could find most of the incidents of property it did not matter what
the label was. But labels are a very powerful organizing idea, and they nudge us
into a particular mental model. The realists had a point in that property assumed
almost mystical qualities, such as in determining whether beneficiaries had sufficient
proprietary interests under a trust in order to have rights to information about the
trust. This line of argument finally ended with the decision of the Privy Council in
Schmidt v Rosewood Trust Ltd’ whose headnotes state that “a proprietary right was
neither sufficient nor necessary for the exercise of the court’s jurisdiction”. Property
was simply too loosely used previously as proxy for the search for fiduciary duties
of accountability owed by discretionary trustees to the beneficiaries. '°

Today, academics again see property more as the thing itself, even if partly as a way
of organising relations between persons. The bundle of rights argument is too atomic
or devoid of content!! but there is little danger of going back to the other extreme as
is perhaps still the case with civilian law and recognising only tangible property as
such. Certainly the UWO challenges any notion of the absolute sanctity of the thing
itself. Instead, the modular theory of property law put forward by Henry Smith!2
still has as its core the right to exclude others from the thing and is not significantly
different from Penner’s'® argument that property is properly understood as a “right

Richard C Nolan, “Civil Recovery after Fraud” (2015) 131 LQR 8.

Proceeds of Crime Act 2002 (UK) [POCA], ¢ 29.

R v May (Raymond George) [2008] UKHL 28.

See eg James E Penner, The Idea of Property in Law (Oxford: Oxford University Press, 1997).

Fidelis Oditah, Legal Aspects of Receivables Financing (Sweet & Maxwell, 1991) at 32.

Alf Ross, “Tu-tu” (1957) 70 Harvard LR 812; Felix S Cohen, “Transcendental Nonsense and the

Functional Approach” (1935) 35 Colum L Rev 809 although recognizing the exclusionary role of the

property label (at 815).

9 [2003] 2 AC 709 (PC) (appeal from Isle of Man).

10 Hartigan Nominees Pty Ltd v Rydge (1992) 29 NSWLR 405, especially Kirby P at 421-422. See three
other areas in which “property notions were injected to supply the normative force that was otherwise
unarticulated”: Pey-Woan Lee, “Inducing Breach of Contract, Conversion and Contract as Property”
(2009) 29 OJLS 511 at 518.

1" Henry E Smith, “Property as the Law of Things” (2012) 125 Harvard LR 1691 at 1722.

12 Ibid. See also Thomas W Merrill, “Property and the Right to Exclude” (1998) 77 Nebraska LR 730.

Penner, supra note 6.
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to a thing”. So when we refer to a thing, it is perhaps best placed in its proper context
by Merrill and Smith:

When we encounter a thing that is marketed in the conventional manner as being
owned, we know that we are subject to certain negative duties of abstention with
respect to that thing—not to enter upon it, not to use it, not to take it, etc. And we
know all this without having any idea who the owner of the thing actually is. In
effect, these universal duties are broadcast to the world from the thing itself.'*

On any set view presently, the touchstone is exclusion, although sometimes in a
broader sense.'> Merrill and Smith state that “(e)xclusion rules represent a simple and
universal “organising idea” that allows a multitude of individuals with a small amount
of information to interact in mutually beneficial ways that would be impossible in a
world that had only governance rules.”'® They stress the importance of information
costs in explaining differences in rights that bind the world and customised rights.
So property at its highest can adopt only a few certain forms,!” in order to reduce
information costs given that so many people are affected by it (either by the need to
avoid or to acquire it). By contrast, in personam rights are the subject of negotiation
inter partes. This can be helped by default rules, which can be modified, in order to
reduce transaction costs.

This article is, however, not ambitious enough to deal directly with property
theory and is more about what Merrill and Smith referred to as rights lying between
contract and property, and more in the context of the commercial and financial
world. They argue that it is possible to have two intermediate situations which affect
indefinite but singular persons (quasi-multidal), and definite but numerous persons
(compound paucital). These exist whether one sees property as the polar extreme of
contractual rights, or whether there is whole spectrum of “property” rights. In these
intermediate areas, which include the trust structure and secured transactions, Merrill
and Smith find the legal responses in these intermediate situations also governed
by the economics of information costs. Here the law attempts to compensate for
incomplete information on the part of one or more parties when it starts affecting
either larger numbers of persons or the affected parties become less identifiable. This
requires the disclosure of additional information (where contracting is still possible)

14 Thomas W Merrill & Henry E Smith, “What Happened to Property in Law and Economics” (2001) 111
Yale LJ 357 at 359.

Ideas of exclusion may be wider in that it is more about exclusive enjoyment: Eric R Claeys, “Property
101: Is Property a Thing or Bundle” (2008) 32 Seattle U LR 617 at 650. Honore’s list of in rem rights
can also be seen to centre around such exclusivity: Antony M Honoré, “Ownership” in AG Guest, ed,
Oxford Essays in Jurisprudence (Oxford: Oxford University Press, 1961) 107-147. An owner may be
seen as an “exclusive agenda setter”, Larissa Katz, “Exclusion and Exclusivity in Property Law” (2008)
58 University of Toronto LJ 275.

16 Thomas W Merrill & Henry E Smith, “The Property/Contract Interface” (2001) 101 Colum L Rev 773
at 795.

Thomas W Merrill & Henry E Smith, “Optimal Standardization in the Law of Property: The Numerus
Clausus Principle” (2000) 110 Yale LJ 1. According to National Provincial Bank v Ainsworth [1965]
AC 1175 (HL) at 1247-1248, three criteria need to be satisfied: it has to be “definable, identifiable by
third parties, capable in its nature of assumption by third parties, and have some degree of permanence
or stability”.
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or standardization of features (where it is not). The former is more for quasi-multidal
situations and the latter for compound paucital but not exclusively so.!®

But as affected persons become more numerous or harder to identify ex ante the
rights that are protected should logically become more in rem or multidal in nature!®
and start becoming a thing that binds the world. Merrill and Smith describe the
dynamic nature of how things become reified:

Intermediate situations... will adopt rules that encourage disclosure of informa-
tion where contracting over the rule remains a realistic option, or immutable
rules designed to protect parties with incomplete information where contracting
over the rule is not perceived to be a realistic option. These intermediate rules
will impose more standardization as the informational demands on third parties
increase.?’

We shall see that this seems to have been borne out in the context of Singapore
much as Merrill and Smith predicted. First, where the trust creates an intermediate
situation, and is increasingly recognized as having a beneficiary principle that may
not involve ownership of trust property. At the same time, the trust is slowly being
reified in practice as a separate entity, and the courts have begun to recognise this.
If there is any contribution to property law here, it is that there is an inverse rela-
tionship between a property-based beneficiary principle and the trust’s separate legal
personality. Consequently, as long as there is disclosure, unsecured creditors can
look directly to the trust fund for repayment. Second, we will see that there are secu-
rity interests which, while not fully proprietary, are increasingly being standardized
as a protective measure due to their increasingly widespread use. The usual position
with novel security interests is that they are characterized as floating charges, and
not at either extreme as purely contractual devices or fixed charges. They require
charge registration as a floating charge whether structured as an agreement to grant
a charge in the future or a fixed charge where the lender has insufficient control over
the collateral.

II. TRUSTS AS INTERMEDIATE SITUATIONS

The fact that the trust situation creates an intermediate situation rather than something
that is fully proprietary from the perspective of ownership of the subject matter of the
trust underlies the recent Singapore Court of Appeal decision in Ernest Ferdinand
Perez De La Sala v Compaiiia De Navegacion Palomar, SA2! (“De La Sala™). Here,
the Court did not pierce the corporate veil for the benefit of the “putative beneficial
owner of both the shares and the assets” of the companies because a “beneficial
interest in a company’s shares does not imply a beneficial interest in the company’s
assets”.22 The Court, however, utilised the presumption of resulting trust to find

18 Merrill & Smith, supra note 16 at 808.

Hohfeld used them quite interchangeably: Wesley Hohfeld, “Fundamental Legal Conceptions as Applied

in Judicial Reasoning” (1913) 23 Yale LJ 16, (1917) 26 Yale LJ 710.

20 Merrill & Smith, supra note 16 at 808.

21 [2018] 1 SLR 894 (CA).

22 A shareholder does not have a right to the assets of the company but at best a factual expectancy to the
underlying assets: see Kosmopoulos v Constitution Insurance Co of Canada [1987] 1 SCR 2. Compare
Macaura v Northern Assurance Co, Ltd [1925] AC 619 (HL).
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that, while the relevant companies’ assets did not belong to the putative beneficial
owner, given that these companies did not have “trading operations”, their assets were
beneficially owned by two other companies. These companies had earlier funded the
acquisition of those assets and had not given them over to the relevant companies or
transferred them for consideration so that a “resulting trust would remain imprinted
on those assets as they passed from corporate vehicle to corporate vehicle”. As to
the nature of the interest under a trust, Phang JA stated:

It is for this reason that beneficial “ownership” has been described as “a right
against aright”, ie, a right to constrain or control the way another person exercises
his right to deal with a thing, rather than a right against the thing itself: see
Ben McFarlane and Robert Stevens, “The Nature of Equitable Property” (2010)
4 Journal of Equity 1.2

This is possibly the first time that a court has accepted such a characterization of
a beneficial interest, although it was largely used in contradistinction with a legal
or absolute interest in property. Even in a fixed interest trust, the beneficiary would
usually not have a right to present enjoyment of the trust property, which may be
deferred by the terms of the trust. However, its beneficial and equitable ownership
interest is manifested in its right to see to the restoration of the trust fund. This view
was accepted by the UK Supreme Court in Akers v Samba Financial Group®* where
Lord Mance JSC, with whom the other justices agreed, said:

[The] beneficiary has only the right to have the trust assets restored to the original
trustee, or, if the trust was a bare trust to which the rule in Saunders v Vautier
(1841) 4 Beav 115, applies, to himself...

There is, however, possibly a slight, though significant difference in the two
approaches in that the UK courts see the beneficiary’s equitable interest as propri-
etary (with this essentially being a negative right to exclude primarily and to reclaim
secondarily?’). By contrast, Singapore courts see the beneficial interest as a right
against a trustee which binds third parties deriving their rights from the trustee but
which is not necessarily proprietary. The right against a right falls just short of a
right against a thing, but has a fair amount of persistence as it binds third parties who
acquire rights derived from the trustee’s right which can itself be against a thing or
an indivisible personal right such as a bank account.?®

There is clearly something circular to such persistence, however. In Akers, Lord
Mance was troubled by this when he said that:

As to what constitutes “property” this is always “heavily dependent on context...
something can be ‘proprietary’ in one sense while also being non-proprietary in
another sense”: M Conaglen, “Thinking about proprietary remedies for breach of

23 [2018] 1 SLR 894 (CA) at para 145.

24 [2017] AC 424 (SC) at para 46, noted Richard C Nolan, “Dispositions and Equitable Property” (2017)
133 LQR 353.

2 Richard C Nolan, “Equitable Property” (2006) 122 LQR 232, which was approved in Akers v Samba
Financial Group, ibid, at paras 15 and 46.

26 Ben McFarlane & Robert Stevens, “The Nature of Equitable Property” (2010) 4 J Equity 1 at 3-6. It has
recently been held that cryptocurrencies may be the subject matter of a trust even if “there may be some
academic debate as to the precise nature of the property right”: B2C2 Ltd v Quoine [2019] SGHC(I) 3
at para 142.
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confidence” [2008] Intellectual Property Quarterly 82, 89, referring to R Nolan,
“Equitable Property” (2006) 122 LQR 232, 256-257. As the Chancellor noted 16
ITELR 808, para 62, there is a school of thought (which can be dated to F W Mait-
land, Equity—a Course of Lectures (1936)) which analyses the equitable interests
created by acommon law trust not as proprietary, but as personal or “obligational”,
even as against third parties. The issue “whether trusts are properly seen as part of
the law of property or as an aspect of the law of obligations” is described in Bur-
rows, English Private Law, 3rd ed (2013), para 4.140 as a “difficult question”;
see also Burrows, The Law of Restitution, 3rd ed (2011), pp 191-193, Nolan,
“Equitable Property” 122 LQR 232. Supporters of a personal analysis include B
MckFarlane, The Structure of Property Law (2008); see also G Watt, The Propri-
etary Effect of a Chattel Lease” [2003] Conveyancer and Property Lawyer 61.
A recent discussion of the pros and cons of each analysis appears by P Jaffey
in “Explaining the Trust” (2015) 131 LQR 377. Jaffey concludes that, although
a trust involves personal rights against the trustee, only a proprietary analysis
explains satisfactorily those aspects which concern the beneficiary’s position vis-
a-vis third parties, such as the trustee’s creditors and recipients of unauthorised
transfers of trust property.?’

The fact that “a personal right in respect of things can be proprietary and valid against
third parties is a unique feature of English property law.”?8 It might not really matter
whether we classify something as proprietary, except when it does. We have seen this
played out in English law previously with contractual licences, where it was at one
time thought that it would be a mistake to exclude them from the realm of property.>’
The landlord and tenant arrangement is another intermediate position examined by
Merrill and Smith (along with bailment as the last of four) and there is something
to be said for fluidity in the use of the property label. But we should continue to
reserve it for when it really matters and see these as intermediate positions that may
be sufficiently proprietary for certain purposes. This avoids the danger that *“‘(f)raud”
becomes “trust” which becomes “property” irrespective of what was intended”.3% At
the same time, it has recently been said “(w)hen a proprietary analysis of the trust
is overtaken by an obligational analysis, it can encourage too great a fluidity in the
trust construct”.3!

There are certainly many parts of the trust structure that are neither fully con-
tractual nor fully proprietary. Merrill and Smith point out that a beneficial interest
is mainly in personam when asserted against the trustee as it affects only a small
identified group of persons,*? and needs an intermediate strategy like notice to work
against third parties.> For the former situation, it was held by the European Court of

27 [2017] AC 424 (SC) at para 15 per Lord Mance JSC, with whom all the other Justices agreed.

28 Wenwen Liang, Title and Title Conflicts in Respect of Intermediated Securities under English Law
(Cambridge Scholars Publishing, 2013) at 17.

29 Kevin Gray, Elements of Land Law (London: Butterworths, 20 ed, 1993) at 926-927.

30 JD Davies, “Constructive Trusts, Contract and Estoppels: Proprietary and Non-Proprietary Remedies

for Informal Arrangements Affecting Land” (1980) 7 Adelaide LR 200 at 212.

Jessica Palmer & Charles Rickett, “The revolution and legacy of the discretionary trust” (2017) 11 J

Equity 157 at 176.

32 Merrill & Smith, supra note 16 at 845.

33 Smith, supra note 11 at 1707.
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Justice in Webb v Webb>* that the right of the beneficiary to sue the original trustee
was not a right in rem. Even when tracing against third parties, there have been cases
which suggested that the burden was on a claimant to show that the third party had
notice of its prior interest.’> This, though, is conflating the defence of bona fide
purchaser without notice with the elements of an in personam claim, where liability
may not be strict. The vindication of property rights is usually thought to underlie
tracing. And yet there are many discordant voices even in this regard.

Stone argued a long time ago that the “real reason for the liability of third persons
is the unconscientious interference with the right in personam which the [beneficiary]
has against the trustee.”3® More recently, Langbein said that that “equitable tracing
is simply a mode of enforcing the trust deal.”3” While they may reflect the position
in the US, it has recently been said of tracing rules in the UK that “in the current
rules of tracing, there is both obligation and property but, while perhaps not obvious
at first blush, it is obligation that dominates™.38

These arguments appear even stronger with knowing receipt and dishonest assis-
tance where the proprietary element is even weaker as imposing personal liability on
third parties is closer to the imposition of a personal right against that party although it
was once named a form of constructive trusteeship. Singapore courts clearly require
unconscionability for former and dishonesty for the latter as we move back towards
the in personam end of the spectrum of rights generated by the trust structure.>”
UK courts too acknowledge this although they continue to struggle with the notion
that some of these personal actions are derived from vitiated transfers of property or
value where liability may be strict.*

In a sense, McFarlane and Stevens are really harking back to the Maitland obser-
vation that trusts are “an institute of great elasticity and generality; as elastic, as
general as contract.”*! The reliance by Singapore courts on these academic argu-
ments may reflect the fact that they have to apply extant trust law to things as diverse

3+ [1994] QB 696.

35 Polly Peck v Nadir [1992] 2 Lloyd’s Rep 238 (CA). Compare this decision with the Privy Council’s
approach in Credit Agricole Corporation and Investment Bank v Papadimitriou [2015] UKPC 13 which
held that whether in tracing or knowing receipt the question of what constitutes notice or knowledge
is the same although the burden of proof is on the recipient in the former instance. See also Heperu
Pty Ltd v Belle [2009] NSWCA 252 (volunteer had notice), discussed by Ben McFarlane, “Trust and
Knowledge: Lessons from Australia” in Jamie Glister & Pauline Ridge, eds, Fault Lines in Equity (Hart
Publishing, 2012).

36 Harlan F Stone, “The Nature of the Rights of the Cestui Que Trust” (1917) 17 Colum L Rev 467 at 477.

37 John H Langbein, “The Contractarian Basis of the Law of Trusts” (1995) 105 Yale LJ 625 at 648.

3 Derek Whayman, “Obligations and Property in Tracing Claims” (2018) Conv 157 at 174.

3 See eg, Wee Chiaw Sek Anna v Ng Li-Ann Genevieve (sole executrix of the estate of Ng Hock Seng,
deceased) [2013] 3 SLR 801 (CA), referring to the Bank of Credit and Commerce International (Over-
seas) Ltd v Akindele [2000] 4 All ER 121. See Hans Tjio, “No Stranger to Unconscionability” 2001 JBL
299.

40 Particularly the speeches of Lord Nicholls in Royal Brunei Airlines Sdn Bhd v Philip Tan [1995] 2

AC 378 (PC) and Criterion Properties plc v Stratford UK Properties LLC [2004] 1 WLR 1846 (HL),

which doubted the correctness of Akindele. In Credit Agricole Corporation and Investment Bank v

Papadimitriou, supra note 35 at para 32, Lord Sumption said that even for knowing receipt, we are in

the “realm of property rights”.

FW Maitland, Lectures on Equity (Cambridge University Press, 1910). Compare James E. Penner, “The

(True) Nature of a Beneficiary’s Equitable Proprietary Interest under a Trust” (2014) 27 Can JL & Juris

473.
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as small family trusts, bond indentures,”™ “massively discretionary trusts”,* and
investment vehicles like real estate investment trusts (“REITs”) and business trusts
that are constantly evolving through solicitor drafting. Strict notions of property and
ownership may not find a proper fit in some of these cases and it may be that courts in
Singapore are responding more quickly to the challenges posed, albeit in the context
of the assessment of damages for breach of trust, by the House of Lords in Target
Holdings Ltd v Redferns.** There Lord Browne-Wilkinson said that “it is important,
if the trust is not to be rendered commercially useless, to distinguish between the
basic principles of trust law and those specialist rules developed in relation to tra-
ditional trusts which are applicable only to such trusts and the rationale of which
has no application to trusts of quite a different kind.” There does not have to be a
separate law of commercial trusts as such, just the recognition that extant trust law
can accommodate different kinds of trusts.

Such an approach gives more flexibility in recognising intermediate rights falling
short of the fullest meaning of property in various forms of trusts. There are thus
default rules provided by the Trustees Act* for family trusts where only few persons
are affected and contracting does not create informational problems for outside parties
like creditors since there is little borrowing. This is also how Merrill and Smith see the
US family trust where default fiduciary duties are provided under the Restatement on
the Law of Trusts. Some are penalty defaults that force stronger parties to get round
it by revealing information to the other informationally disadvantaged party when
they contract around it. The example they give is with a trustee signing contracts
for the trust where the trustee is liable unless he says that he is doing so for the
trust. This is important for us in the Commonwealth when trustees start to borrow
on behalf of the trust as the position in the UK is that only secured creditors can
look directly to the trust fund for repayment and unsecured creditors can only sue the
trustee. In Singapore, however, the practice is coming round to the US position as
the trust is increasingly given a separate legal existence*® so that unsecured creditors
can look directly to it and not just indirectly through the trustee’s right of indemnity.
This will be fully discussed in the next part although it should be stated here that
the “right against a right” does not exist in a vacuum and could by itself speak to
the endurance of the identity of the fund. But modifiable default rules are low level
protection, even if they require disclosure to work, when compared to mandatory

42 Here there is a right against a trustee’s right to institute proceedings against the issuer/borrower to

enforce the issuer/borrower’s obligations pertaining to the notes. Bondholders may, however, have

direct rights upon default. The courts have held that the ultimate beneficial holders of notes, in those

cases, were creditors of the issuer company and may be entitled to vote directly in a scheme and judicial

management depending on how the restructuring provision is phrased: Re Swiber Holdings Ltd [2018]

SGHC 211.

A phrase coined by Lionel Smith, “Massively Discretionary Trusts” [2017] Current Legal Problems 17.

44 11996] 1 AC 421 (HL) at 435. But compare the actual decision there on causation with AIB Group (UK)
plc v Mark Redler & Co Solicitors [2014] UKSC 5. See further, Then Khek Koon v Arjun Permanand
Samtani [2014] 1 SLR 245 (HC). Austin Scott left commercial trusts out of the US Restatements of the
Law of Trusts as he saw the trust more as a sophisticated gift and favoured its proprietary characteristics
in his debates with Maitland: Langbein, supra note 37, at 645-646.

45 Cap 337, 2005 Rev Ed Sing.

46 The US trust is treated as a de facto separate legal entity by the common law, and legally so in state
business trustlegislation: Steven Schwarcz, “Commercial Trusts as Business Organisations: Unravelling
the Mystery” (2003) 58 Business Lawyer 1 at 25. See eg Delaware Business Trust Act, §3801(a).
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rules. As more people are affected by a trust, such as in the case of a commercial trust
with numerous investors, this becomes more of a compound paucital situation, and
so with US mutual funds under their Employee Retirement Income Security Act of
1974%7 we find that there are non-waivable fiduciary rules. There is also prospectus
disclosure required by the capital markets where investment products are offered to
the public which usually fully discloses the trust deed or at least its salient terms.
This is also the case in Singapore with unit trusts and REITs under the Securities
and Futures Act®® and business trusts under the Business Trusts Act*. These add
mandatory provisions to the trust deed and in the case of the business trust also
expressly removes the operation of default provisions of the Trustees Act.°

III. TwO INVERSELY CORRELATED NOTIONS OF PROPERTY—WEAKENING
THE BENEfICIARY PRINCIPLE AND GROWING THE TRUST’S
SEPARATE LEGAL PERSONALITY

It is sometimes difficult, no matter how precisely the user of the property label tries to
be in Hohfeldian terms, to discern the perspective which is used to see the property.
As an example of this from company law, it was said that “(g)overnment officials
within China believe that the joint stock system is just a property organisation form
and does not mean private ownership”.>! In the trust context, Sitkoff has said that
“like the corporation and other organisational forms, the trust blends external in rem
asset partitioning with internal in personam contractarian flexibility” but that tracing
protected a different interest. Although both are about its effects on third parties, there
are at least two property perspectives here. One is with ownership of the underlying
property, which in the context of the trust was linked to the beneficiary principle. The
other is the organizational form which may create separate personality that can be
used to deal with the outside world. Smith believes his modular theory of property
explains both.>? They are, however, linked. Indeed, in the context of the trust, it is
the beneficiary principle (which required trust beneficiaries to own the trust assets
and militates against non-charitable purpose trusts) that makes it difficult for the
trust fund to be separately ring-fenced and treated as a separate legal entity. But
ring-fencing the fund is one step removed from seeing the trust as an entity similar to
a company.>? Private ownership of property in the context of the company is only of
shareholders owning shares in the company and the company owning the underlying
assets. There is no reverse veil piercing at common law as was recently reaffirmed

47 Employee Retirement Income Security Act of 1974, Pub L No 93-406, 88 Stat 829.

48 Cap 289, 2006 Rev Ed Sing.

49 Cap 31A, 2005 Rev Ed Sing.

30 Section 94 of the Business Trusts Act (Cap 31A, 2005 Rev Ed Sing). It is likely that the trust deed of a

unit trust or REIT would also expressly disapply the Trustees Act.

See Larry C Backer, Comparative Corporate Law (Carolina Academic Press, 2002) at 1358-1369.

Smith, supra note 11 at 1722 (higher-level modularization).

53 In Lee Chuen Li v Singapore Island Country Club [1992] 2 SLR(R) 266 (HC) and infra note 67, the
comment that “the law abhors a vacuum in ownership” was made in the context of a gift to an unincorpo-
rated association characterized as an accretion to the funds of the association under the contract-holding
approach in Re Recher’s Will Trust [1971] 3 All ER 401. As with some charitable trusts, the fund itself
is given some separate recognition.

51
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by the Court of Appeal in De La Sala>* that would allow a shareholder to claim that
it owns the company assets. The Singapore REIT has similarly evolved that way,
and attempted to replicate the company’s separate legal personality. This is a clause
from the first Singapore REIT (which offer was aborted in 2002 but which has since
been inserted in the trust deed of every Singapore REIT):

The Trust Deed sets out the rights of the Unitholder. Each Unit represents an undi-
vided interest in the (REIT). A Unitholder has no equitable or proprietary interest
in the underlying assets of the (REIT) and is not entitled to the transfer to it of any
asset or of any estate or interest in any asset of the (REIT). A Unitholder’s right
is limited to the right to require due administration of the (REIT) in accordance
with the provisions of the Trust Deed, including by suit against the Trustee or the
Manager.

The bifurcation of property where trusts are concerned in Singapore since around
2002 was the first step in creating separate personality for listed REITs which Hans-
mann and Mattei pointed out US trusts clearly have and is a function of trust law
there.” It was never really attempted for unit trusts in Singapore prior to that.’®
But they also conclude that affirmative asset partitioning is really so that the trust
fund can be committed to creditors (both secured and unsecured) without further
consent from beneficiaries. Singapore law has moved in that direction as well even
though separate personality was first introduced to insulate unitholders from stamp
duty payable on sales of real property interests when they transfer their units on the
secondary market (as the clause above means that those units are instead choses in
action against the trustee or manager, much like a share).>’ So the reification is of
the trust rather than the fund, which should have actually come about first as asset
partitioning may be a consequence of separate personality but can arise without it.
The archetypal loan facility agreement in the case of a REIT or business trust would
now also include this particular undertaking (and will be announced by the board):

The Property Company and the Trustee will also provide an unconditional and
irrevocable guarantee in favour of the lenders under the Facility Agreement, (in
the case of the Trustee) with recourse limited to the assets of the (Trust).

This was introduced as REITs found difficulties borrowing on an unsecured bzlsis,58

such as through bond issuances. Although there is some English academic comment

54 Supra note 21. See further Jhaveri Darsan Jitendra and others v Salgaocar Anil Vassudeva and others

[2018] 5 SLR 689 (HC).

Henry Hansmann & Ugo Mattei, “The Functions of Trust Law: A Comparative Legal and Economic
Analysis” (1998) 73 NYU LR 434. The follow up on the company was by Henry Hansmann & Reinier
Kraakman, “The Essential Role of Organization Law” (2000) 110 Yale LJ 387.

While there is nothing in the Singapore Code on Collective Investment Scheme on this, reg 2.6.2(1)
in Chap 2 of the UK Collective Investment Schemes sourcebook provided that “the interests of the
unitholders in an AUT [authorised unit trust] consist of units (including fractions of a unir), each
representing one undivided share in the AUT’s scheme property.” [emphasis in original]. Cf John
Armour, “Companies and Other Associations” in Andrew S Burrows, ed, English Private Law (Oxford:
Oxford University Press, 2013) at 3.119.

See further, Hans Tjio & Lee Suet Fern, “Developments in Securities Law and Practice” in Teo Keang
Sood, ed, SAL Conference 2006: Developments in Singapore Law between 2001 and 2005 (Singapore:
Academy Publishing, 2006).

This may confirm a recent thesis that the creation of an entity is needed to create floating priority (not the
floating charge discussed below but the flexibility for administrators of its assets to reorder priorities)
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supporting such an approach committing the trust fund,” the UK courts have never
recognized it. For example, the Privy Council recently examined provisions of the
Trusts (Jersey) Law 1984 (as amended) which attempted to limit the trustee’s personal
liability against creditors of the trust only to the extent of the trust property. In
Re Investor Trust (Guernsey) Ltd,%® the Board accepted that the Jersey Act had
attempted to modify English common law trust principles which were still premised
on the creditor claiming against trust assets by being subrogated to the trustee’s right
of indemnity. This was dependent, amongst other things, on the state of accounts
between trustee and beneficiaries, and whether the trustee had acted in breach of
trust. However, it held that the common law position was not varied as the statute
had to be absolutely clear that this was intended, as this was a “radical departure
which should not lightly be inferred or implied in the absence of clear words.”®!

In Canada, however, where US law may have its greatest influence, the REIT
has also been recognised as being a separate entity,%%> so that the REIT trustees
were seen to owe fiduciary duties to the REIT and not the unit-holder beneficiaries.
Strengthening the separate personality of the trust has the added advantage that the
trust may be liquidated as an entity when in most of the Commonwealth it is usually
the trustee or trust company that is wound up. The Australian case which shows
the difference in the two kinds of winding up is Application of Valad Commercial
Management Ltd.% In April 2017, Rickmers Maritime Trust, a business trust listed
on the Singapore Exchange, was wound up as an entity under the Business Trusts Act
after it tried unsuccessfully to restructure its bonds. While there is no doubt that seeing
the trust as an entity is somewhat fictional, and a matter of convenience, the Singapore
Court of Appeal has pointed out that the company is also an “artificial construct”,%*
and Armour has said that we should not overanalyze separate personhood.®

As we have seen, strengthening the separate personality of the trust which can
then be committed to creditors formally lending to the trustee means that the very
traditional beneficiary principle that required beneficiaries to have equitable owner-
ship of trust property has been weakened. This appears to be happening concurrently
in Singapore, where courts may have also moved away from English law in the
meaning of the common law beneficiary principle required for a valid private trust

whereas security interests create fixed priority: Ofer Eldar & Andrew Verstein, “The Enduring Distinc-

tion Between Business Entities and Security Interests” (2018) 92 Southern California LR (forthcoming).

Secured creditors are protected when lending to Commonwealth trusts but not unsecured creditors who

can only look to the trustee for repayment.

A1.159 of the chapter on England in David Brownbill et al, eds, International Trust Laws (Jordan,

looseleaf) (Update 47 - November 2010).

0 [2018] UKPC 7.

61 Ibid at para 63. See also A Ollikainen-Read, “Creditors’ claims against trustees and trust fund” (2018)
24 Trust & Trustees 177 and Hans Tjio, “Leading to a Trust (2005) 19 Trust Law International 75”.

62 Locking v McCowen (2015) ONSC 4435, criticized by Robin F Hansen, “Legal Personality and the
Canadian REIT” (2017) 23 Trusts & Trustees 400.

63 [2010] NSWSC 646.

% Townsing Henry George v Jenton Overseas Investments Pte Ltd (in liquidation) [2007] 2 SLR(R) 597
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as they have taken a less proprietary view of the trust.®® It was previously similar
in that there had to be an owner in equity of trust property as “[like] nature, the law
abhors a vacuum in ownership”: Lee Chuen Li v Singapore Island Country Club.5
Earlier attempts in England to see the Re Denley’s®® trust as a non-charitable purpose
trust that is validated by the existence of an enforcer were replaced by the view that
there were, in that case, existing beneficiaries that enabled the trust to be enforced.®®
Some Singapore cases that seemed to take a more liberal approach towards purpose
trusts did not gain further traction.”®

Recently, however, in Re Croesus Retail Asset Management Pte Ltd,”" which
concerned a listed business trust being analogized with the corporate form for
restructuring purposes as the Business Trusts Act did not provide for this (unlike
liquidation),”? Aedit Abdullah J recognised that:

Croesus differs from an orthodox and traditional trust since the unit holders are
expressly stated not to have any equitable proprietary interest in the trust property
but only a right to compel due performance by the trustee...

This should be contrasted with Abdullah JC’s (as his Honour then was) earlier judg-
ment in Zhao Hui Fang v Commissioner of Stamp Duties (‘“Zhao Hui Fang”), where
he referred to both the High Court and Court of Appeal decisions in Koh Lau
Keow v Attorney-General, both of which rejected the possibility of the existence
of non-charitable purpose trusts as they violated the beneficiary principle.”?

66 Compare Ben McFarlane & Charles Mitchell, Hayton and Mitchell: Text, Cases and Materials on the

Law of Trusts and Equitable Remedies (Sweet & Maxwell, 14™ Eq., 2015) at 17-092.
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Boundaries of Trusts and other Ring-fenced Funds (Kluwer, 2002) at 203.

70 Bermuda Trust (Singapore) Ltd v Wee Richard [1998] 3 SLR(R) 938 (HC).

71 [2017] 5 SLR 811 (HC).

72 Ibid, drawing parallels with section 210 of the Companies Act (Cap 50, 2006 Rev Ed Sing) on corporate
schemes of arrangement. The court used its inherent jurisdiction under Order 80 rule 2 of the Rules
of Court after the Securities Industry Council indicated that the trust scheme was exempt from various
provisions of the Takeovers Code subject to unitholder and court approvals being obtained that were
similar to that required of shareholders in a corporate scheme. This required, amongst other things, the
approval, by a majority in number representing three-fourths in value of Croesus unitholders, of the
scheme and various amendments to the trust deed (to implement the scheme). However, his Honour
said that:

In an O 80 r 2 application, the main focus is on the interest of the beneficiaries and the terms of the
trust ... uppermost in the court’s consideration would be adequate protection in the circumstances
for unit holders as putative beneficiaries in an investment vehicle...

73 [2013] 4 SLR 491 (HC), where Tay Yong Kwang J (as he then was) said at para 18:

In In re Endacott, Corpe (deceased) v Endacott [1960] Ch 232 at 246, Lord Evershed MR held that:

No principle perhaps has greater sanction or authority behind it than the general proposition that a
trust by English law, not being a charitable trust, in order to be effective, must have ascertained or
ascertainable beneficiaries.
In the Court of Appeal, [2014] 2 SLR 1165 (CA), Chao Hick Tin JA (as he then was), who delivered
the judgment of the court, said at para 18(a):
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The following propositions are undisputed by the parties:

(a) The Trust must be a charitable trust to be valid. This is because (i) the Trust is stated to be ‘in
perpetuity’ and would be void for offending the rule against perpetuities (which does not apply to
charitable trusts); and (ii) the Trust is a purpose trust with no definite beneficiaries and is void unless
charitable.
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One way to rationalise the cases is that there is a difference between equitable
ownership (which we have seen argued essentially as negative concept, involving
largely a primary exclusionary right and a secondary right of recovery for misappli-
cation) and factual beneficiaries who actually enjoy the property presently but who
are not legally seen as beneficiaries, such as those that on one view were accepted
in Re Denley’s’. Abdullah JC suggested such a distinction earlier in Zhao Hui
Fang, where he said that “there is no suggestion that such factual beneficiaries have
rights of alienation or exclusion against others, lacking thus the crucial hallmarks of
ownership”.

But the more recent developments in Singapore suggest that trust beneficiaries
need not be owners of the underlying property and having de facto beneficiaries
suffices to validate a trust. Although their comments were made in the financial
context of a statutory trust accepting money from investors, which need not have the
characteristics of a common law express trust, the Court of Appeal in MF Global
Singapore Pte Ltd v Vintage Bullion DMCC”? also thought that it may well be in the
nature of a non-charitable purpose trust had it come about at the time the moneys
were received or accrued and before segregation.”® No doubt some of this is simply
a matter of statutory interpretation, but we have seen how the Privy Council was
guided by the common law position when refusing to see that Jersey legislation had
committed the trust fund to creditors and removed recourse to the trustee.”’

This position adopted in Singapore for business trusts appears to be consistent
with some unit trusts in Australia. In CPT Custodian Pty Ltd v Commissioner of
State Revenue’ it was held that a unit trust holder did not have a specific interest
in trust property. Strangely, offshore jurisdictions again appear slower to respond to
the needs of commercial trusts, possibly taking their cue from English courts. This
is seen in the Jersey decision of Barclays Wealth Trustees (Jersey) Limited v Equity
Trust (Jersey) Limited’® which is probably the only reported case that has recently
examined the nature of the unit trust in some detail. Here, the judge in analysing the
nature of unit trusts stated that “unitholders are beneficiaries of the unit trust, so that

they do have beneficial interests (perhaps of a limited kind) in the trust property”.8

74 Supra note 68. The question there was whether a trust which was for the setting up of recreational

facilities for the enjoyment (not ownership) of employees of the corporate settlor was valid. These were,
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75 [2016] 4 SLR 1248 (CA) at para 55 referring to a similar analysis in Power Knight Pte Ltd v Natural
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International (Europe) [2012] UKSC 6 found as a matter of statutory interpretation that there was no
need for segregation for the statutory trust there to arise in favour of customers whose money had not
been set aside. The Quistclose trust (Barclays Bank Ltd v Quistclose Investments Ltd [1970] AC 567
(HL)) may also arise without the need for segregation of the loan monies (Gabriel v Little [2013] EWCA
Civ 1513); particularly where it is closer in nature to a resulting trust as opposed to an express trust. The
absence of the need for segregation does not support either the beneficiary principle nor separate trust
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Re Investor Trust (Guernsey) Ltd, supra note 60.
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In Singapore, by contrast, the beneficiary principle may well be one that does not
require the beneficiary to own property but only to have a right to see that the trust is
properly carried out. It was recently said by Palmer and Rickett that “we are in the
midst of a doctrinal revolution” 8! That is evidenced in how the courts are dealing
with the non-charitable purpose trust as well as the discretionary trust in onshore
jurisdictions like Singapore and Australia. For once, England and its dependencies
appear to be behind the curve, possibly because of fear of policy stultification.5?
But it is not clear what policy today requires a property-based beneficiary princi-
ple. Protecting third parties dealing with the trust through trustees will better be
achieved by recognising the trust as a separate entity that can be signalled to those
third parties.®3 While the internal governance of the trust may require some non-
derogable rules to maintain faithfulness to the trust concept, if the concern is with
the core obligations of a trustee, this can equally be enforced by a protector of the
trust.54

Indeed arguments are made at the other extreme for holders of mere powers
to be given standing to represent a trust as the test should be one of who are the
“true intended beneficiaries” and “to focus on those who have lost property is too
narrow”.85 A long time ago, the House of Lords in McPhail v Doulton®® recognized
that trust powers and mere powers were more similar than dissimilar. While they acted
on it by prescribing a similar test for certainty of objects, there has been little follow
up since in England, although here offshore jurisdictions like Jersey seem to have
recognized that even holders of mere p