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LAWYER AND LITIGANT IN ENGLAND. By R. E. Megarry, Q.C., M.C., LL.D.
[London: Stevens & Sons Ltd. 1962. x + 205 pp. 22s. 6d.]

Number 14 in the annual series of Hamlyn Lectures surveys the machinery of
justice under the headings of lawyers, legal education, the courts and costs. These
lectures were delivered in Mr. Megarry’s usual meticulous and delightful fashion.
Please read them. They are a mine of information not readily available elsewhere
(save by way of experience of practice at the English bar). They are critical.
Perhaps most importantly, they provide answers to some of the rasher proposals
recently made in the name of reform.

L. A. SHERIDAN.

CHARLESWORTH ON NEGLIGENCE, 4th edition by R. A. Percy, M.A. (The
Common Law Library No. 6). [London: Sweet & Maxwell Ltd. 1962.
lxxxiii (incl. index) 666 pp. 5 gns.]

The term “negligence”, like many others such as “judicial”, “possession”, “com-
mon law”, has more than one meaning. Dr. Charlesworth was fully aware of this
for in the very first paragraph of his book, he stated:

In current forensic speech negligence has three meanings. They are (1) a
state of mind in which it is opposed to intention, (2) careless conduct, and
(3) the breach of a duty to take care imposed by common or statute law.

Dr. Charlesworth then indicated that in writing this book on negligence, he is
using the term in its third meaning above stated. He said, at page 10 of the present
edition, “Negligence, meaning a breach of duty, is a specific tort in itself and not
simply . . . an element in some more complex relationship or in some specialised
breach of duty. It is this specific tort of negligence which is to be dealt with in this
book.”

In view of this clear statement of the scope of the book, the reader is taken
aback to find included in it, chapters on strict liability.1 That strict liability falls
outside the conceptual framework of the tort of negligence seems manifest. Even
Dr. Charlesworth appeared to have recognised this for he stated at page 243, para.
507:

Liability for damage caused by dangerous things is absolute, that is to say,
it is not necessary to prove any negligence or lack of care on the part of
anyone provided that (1) the dangerous thing escapes from a place in the
occupation of the defendant or over which he has control and, possibly, (2)
its presence on the land constituted a “non-natural” user of the land.

If Dr. Charlesworth had written a book on the law relating to unintentional
harm, the inclusion of strict liability would be proper. Its inclusion in a book pro-
fessedly devoted to the tort of negligence is an anomaly.

In discussing the rule in Rylands v. Fletcher, Dr. Charlesworth characterised the
thing escaping from the defendant’s land and doing damage to the plaintiff’s land as

1. See chapters  10 to 16, inclusive.
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“dangerous things” and he then equated this class with the class of “dangerous
chattels” in the tort of negligence.2 That this is a mistake has been pointed out by
Professor Harry Street,3 from whom I quote:

Blackburn J., spoke of “anything likely to do mischief if it escapes.” These
things must not be summarily described as “dangerous” and then be equated,
and, in turn, confused with those things which have been styled “dangerous”
in the law of Negligence: it were wise to eschew this word “dangerous” for
it means so many different things in different contexts. Thus, water is not
“dangerous” per se, yet it was the “thing” in Rylands v. Fletcher itself. As
Du Parcq L.J. said in Read v. Lyons, what matters here is whether the
thing is likely to do damage on escaping to other land. Whether or not this
involves personal danger is irrelevant. Thus filth and water are things within
the rules. Nor is the extra-hazardous quality of the thing (in the sense that
it might be likely to harm persons who are on the premises where it is kept)
of any moment.’

This confusion has resulted in statements such as the following:

Secondly, the things indicated above are dangerous in themselves or what
may be described as inherently or essentially dangerous. They have been
termed actively dangerous. The danger in such things as . . . water . . .
is derived from the quality of the thing itself and not from external circum-
stances. 4

If water has a dangerous quality, one wonders what it is.

This edition, unlike its predecessors, is edited not by its author but by one, Mr.
R. A. Percy. Mr. Percy, in his preface to this edition, quoted Dr. W. T. S. Stallybrass
as having said that, “The editor of a book by a deceased author of world-wide re-
putation has to steer between Scylla and Charrybdis.” It is to be hoped that in future
editions Mr. Percy will think it not improper to steer a less precise course in order
to remove what is clearly an anomaly.

The Occupiers’ Liability Act, 1957 was passed after the date of publication of
the third edition. It has therefore fallen to Mr. Percy to revise Chapter 9, on Dan-
gerous Premises, to accommodate the provisions of that Act. Mr. Percy has not
written a new chapter, nor has he totally discarded the old. He has written new
sections on the Occupiers’ Liability Act, 1957 and retained much of the law prior to
the Act for purposes of contrast and explanation. This also means that the lawyer in
jurisdictions where the law is the pre-Occupiers’ Liability Act law, such as Singapore
and the Federation of Malaya, may continue to resort to chapter 9 of Dr. Charles-
worth’s book.

The Privy Council’s decision in the Wagon Mound is briefly stated in paragraph
1290. The heading to this paragraph reads “Re Polemis is not good law.” Remem-
bering that Re Polemis is a decision of the Court of Appeal, and the Wagon Mound
is a decision of the Privy Council on an appeal from New South Wales, that is a bold

2.  See para. 502, para. 782.

3. The Law of Torts, 2nd ed. at p. 245.

4.  Para. 502 at p. 241.
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proposition. What is surprising is that, taking this view, Mr. R. A. Percy should
have failed to revise paragraph 1294 at page 610, which states that, “If the damage
is neither a direct result of the negligence, as explained above, nor a consequence which
ought reasonably to have been foreseen, it is too remote.” If this is true, then the
corollary that damage is not too remote if it is either a direct result of the negligence
or a consequence which ought reasonably to have been foreseen, is also true. This
logically implies that the English law has two alternative tests of remoteness; which
further implies that Re Polemis and the Wagon Mound are both good law.

T. T. B. KOH.

STATUTES ON THE LAW OF TORTS. By Stephen Chapman, M.A., Q.C.
[London: Butterworths. 1962. civ (incl. index) 475, 708 pp. £3.10.0d.]

Mr. Stephen Chapman, in his preface, very modestly states that his book “does
not profess to be a work of erudition or even of original research: it makes no attempt
to launch any new satellites in the nebulous regions of jurisprudence or to lay bare
by microscopic dissection any deep seated diseases in the corpus juris. It is designed
without any pretensions, and also without any apologies, as a work of sheer utility.”

As a work of sheer utility, Mr. Chapman’s book is an unqualified success. The law
of torts has over the years benefited greatly from the reformist zeal of Parliament.
Indeed every common lawyer looks back with a sigh of relief to all the reactionary and
anomalous rules which the parliamentary broom has despatched to the dustbin of
history. Parliament has not however done this work in one cleaning, but in hundreds
of them and over many years. The result is that the law student and law teacher
have to refer to literally hundreds of statute books in order to obtain an understanding
of the modern law of torts. For the busy practitioner this is a constant physical in-
convenience. Mr. Chapman’s book is therefore to be welcomed for it collects together,
in its manageable size of about four hundred and fifty pages, some one hundred and
forty-five of the more important legislations in the law of torts.

Mr. Chapman has written a lucid historical background to each of these legis-
lations. In these backgrounds, Mr. Chapman briefly and accurately states the law
prior to the enactment of the acts and contrasts it with the provisions of the acts.
This is followed by a very detailed and adequate discussion of each of the sections
of the acts. All the important relevant cases are cited and discussed and the author
rounds off the discussion of each section or subsection with a statement of the pro-
positions of law which he has induced from an analysis of the provision and the
judicial precedents.

There are however a number of minor mistakes. The case, Knupffer v. London
Express Newspaper, Ltd. [1944] A.C. 116 is not authority for the proposition that,
“In the case, however, of the original composer of the words complained of, it is no
defence that he was in fact writing about an entirely different person, who in fact
exists and of whom the words are true.” (page 289). On the same page, the facts
of Cassidy v. Daily Mirror [1929] 21 K.B. 331, [1929] All E.R. 117 are misstated.

Notwithstanding these minor errors, the book is to be recommended.

T. T. B. KOH.


