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B O O K R E V I E W S

AN INTRODUCTION TO THE CIVIL LAW. By K. W. Ryan, B.A., LL.B. (Q’ld),
PH.D. (Cantab.). [Sydney: The Law Book Co. of Australia Pty. Ltd.
1962. xiv + 294 pp. £A2 18s. 0d.]

Dr. Ryan has selected a most unassuming title for his book. In fact he has
written a book the need of which was felt for quite some time, i.e. a treatise comparing
the elementary concepts of civil law systems, in civil matters, to their counterparts
at common law. Four systems are, generally, under discussion, namely Roman law,
French law, German law and Common law.

The book comprises eight chapters. The first one, entitled “The Development
of the Civil Law”, covers a fairly wide area. It commences with Justinian’s Condifi-
cation and leads up to the enactment of the two codes discussed in the book, viz.
the Code Civil and the Buergerliches Gesetzbuch. One chapter is, no doubt, a small
canvas for so large a subject. The learned author has however managed to include
all that is, in fact, relevant. The only subject which could, probably, have been added
to the discussion is the influence of Roman law on common law, and especially its
revival in the old English Universities.

The second chapter of the book discusses the Law of Contract. It is extremely
well written. The author clearly shows the development which lead to the general
concept of contracts in modern civil law. The comparison of the development of
French and German law to the evolution of assumpsit at comon law is commendable
(pp. 38-42). So is the section on offer and acceptance. It is, however, felt that a
few additional authorities regarding the time of which an acceptance becomes effective
(at pp. 43-44) could have been added.

A few observations can be raised with reference to the next section, i.e. “Con-
sideration and Causa”. The author is, of course, right in pointing out that the BGB
does not include special provisions requiring causa. At the same time, a contract
can, in German law, be avoided if a Rechtsgrund (i.e. causa) fails. (See Palandt,
BGB, (14th ed., 1955) at p. 72). Even in the case of an abstract promise (s. 789
BGB) the failure of the causa can lead to avoidance of the contract, i.e. through the
enrichment provision in s.812 BGB (see RGRK-BGB (11th ed., 1559) vol. II at pp.
989-995, especially at p. 994). In fact, the whole concept of abstract promises is
highly relevant in connection with any discussion on causa and could have been
profitably included. The section should, perhaps, also have included a reference to
Capitant, De La Cause Des Obligation, which is still often quoted as an authorita-
tive work on the subject of causa.

The next two sections in Cap. 2 are on “Mistake” and “Supervening Impossi-
bility Frustration and Revision of Contract”. Both of them can be recommended.
The discussion of the maxim pacta sunt servanda and the clausula rebus sic stantibus
is very neat and thorough. The section on “Contractual Liability” is, too, very good.
In the discussion of “Putting Into Default” (at pp. 65-66) however, an explanation of
the nature of “Fixgeschaefte” might have been included. The section on “Contracts
for the Benefit of Third Parties” raises an interesting point, i.e. the similarity be-
tween contracts for the benefit of third parties in Germany and the English concept
of trusts (p. 71). The remaining sections of Cap. 2 are, too, well written.

The third chapter of the book deals with “Particular Contracts and Quasi Con-
tracts”. The author has selected sales, gifts, tenancy and quasi contracts. All of
them are well discussed. The addition of bailment to a further edition of the book
might, however, be considered.
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Cap. 4 deals with the law of torts. Here the similarities and dissimilarities
between the French and German concepts are most ably explored. For a basic work
the learned author has done extremely well. The section on “The Duty of Care”
is, in particular, most interesting. The author explain the German limitations of
the duty of care, i.e. that a wrongdoer cannot be held responsible for a mere pecu-
niary loss. He is, of course, right in stressing the similarities on that point between
the German attitude and the French view at 1962. In view of the recent decision
of the House of Lords in Hedley Byrne & Co. v. Hellers & Partners the position in
English law would, now, seem more similar to the French concept, i.e. that any
fault can lead to an action in negligence.

The fifth chapter on “The Law of Property” is the one this reviewer found most
stimulating. The author discusses Patrimony and Real Subrogation in a most con-
vincing manner. His sections on “Moveables and Immoveables”, “The Numerus
Clausus of Real Rights”, “Possession” and “The Legal Effects of Possession” should
be read by any lawyer interested in legal concepts of the law of property. In fact
the chapter on property, far from being a mere introduction, includes a fine analysis
of legal concepts and as a contribution to corporative law is, no doubt, the most
important one of the book.

The sixth and eighth chapters of the book, i.e. “The Law of Succession” and
“Family Law” concern branches of the law which are altogether unfamiliar to the
reviewer. In view of this it is felt advisable only to state that they offer very
pleasant reading.

An interesting attempt of the author is to compare, in Cap. 7, the English law
of trusts to Continental fiduciary institutions. His discussion of the continental
fiduciary institution, though convincing, does not show, on the whole, that trusts are
dispensible. Apart from the passing of property to the trustee, the rights of the
cestui que trust are an important feature of the whole concept. In fact, the special
position of the cestui que trust in the event of the bankruptcy of the trustee is of
major importance, and continental law is, in that respect, not very similar. The
commercial trust, in particular, has no counterpart in civil law countries. This
short-coming is often lamented by French authors, e.g. Stoufflet, Le Crédit Doconen-
taire (Paris, 1957), who have, so far, not managed to find a useful substitute for
“trust receipts”.

It should be stressed that, despite the above remarks, as far as substance goes
the book is very ably and well written. It should most certainly be recommended
for teaching purposes. It could well guide common lawyers to an understanding of
the elements of civil law. The comparative method, selected by the author, is very
suitable for that purpose.

A few observations should, however, be raised about the technical side. The
learned author does not quote many authorities and does not give many references
to French and German sources. One instance (i.e. pp. 44-45) has already been pointed
out. The same observation can be made in connection with other topics, e.g. at pp.
53, 61-64 and in many other places throughout the book. At p. 66 for example, the
author quotes a view of Staub, without giving a reference. It is not suggested
that over citation is a good feature in a book, but, even in an introductory work, a
sufficient number of authorities is an advantage. In a comparative work, in parti-
cular, authorities can often assist a reader who might be interested in pursuing a
subject. In some place, in addition, the author uses what can hardly be described
as the best authority, e.g. a reference to Roman Dutch law text in connection with
a discussion of causa, in French and German law (at p. 48). On the whole the
incorporation of further references to German and French authors in a new edition
is strongly recommended.

Another technical point concerns the mode of giving references in the book. In
many places the author deviates from the common English standards of citations.
References to the L.Q.R. and other periodicals often do not include the year (e.g.
at pp. 46, 101, 129, 133, 147), the titles of books are often not fully set out and
invariably not in italics and year and place of publication are not included (e.g. at pp.
46, 50, 76, 150, 153, 158, 178). French cases are often quoted in a non-French manner,
i.e. including the names of the parties, and the references to Dalloz vary from
the practice common in France (e.g. at pp. 65, 84, 68, 103, 120). These may, of
course, be described as minor matters but, on the whole, a proper mode of quoting
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references makes reading easier, especially since printing principles are becoming
well settled. Although these technicalities cannot detract from the value of the
book, improvements would be very useful. A revision of the mode of citations would
bring the book within the range of a “class one printing job”. In fact, apart from
the references, the book is set in pleasant print and seems free from errors.

Finally, despite all the above observations the author should be congratulated
for a good, well written and stimulating book. So should the publishers who have,
again, assisted in filling in a gap in legal literature.

E. P. ELLINGER.

THE LAW OF CONTRACT. By G. H. Treitel. [London: Stevens. 1962. xli +
656 pp. (incl. index). £2 5s. 0d.]

One of Mr. Treitel’s purposes in writing this book (and he adds modestly the
‘excuse’ for adding to the many books on contract) is to emphasise the connection
between modern commercial practice and the general principles of the law of con-
tract. As a result, this book departs from the common practice of drawing examples
principally from the sale of goods, and makes use of illustrations from other com-
mercial transactions. This is indeed a welcome change.

This book also represents a departure from orthodoxy in the arrangement and
contents of the book. The traditional division into ‘parts’ has been abandoned
because the author believes this raises “more problems that it solved”. The principal
merit of the traditional method was that the student was introduced to the subject
in ‘neat compartments’ which were easy to grasp. Thus the grouping together of
vitiating factors enabled the student to remember them all the more easily. Al-
though Mr. Treitel rejects the ‘parts’ division, he does in fact arrange most of the
chapters in the usual manner. Thus the vitiating factors though not arranged
together in a separate part, are set out consecutively. The principal changes in
re-arrangment are not in the chapter headings but in the matters discussed in them.
Thus recission and variation of contracts is discussed under the chapter on con-
sideration. Also conditions and warranties are discussed in the chapter on per-
formance, in order “to stress its relationship with the doctrine of substantial per-
formance”. It must be conceded that choices of this nature will always contain an
element of arbitrariness. Nevertheless, it is surprising that a discussion of condi-
tions and warranties is omitted from the section on the terms of a contract. The
only advantage gained by Mr. Treitel’s arrangement is to point out that a party
guilty of a breach of warranty but not a breach of a condition can generally enforce
the contract, though he must pay damages for the breach. But surely the distinction
between conditions and warranties is, at least, equally important elsewhere, parti-
cularly in relation to implied terms and exemption clauses. Perhaps what is required
in this book are ‘cross-references’ in the relevant places. There are other places
where cross-referencse are required. For instance, at page 25 in the discussion
of acceptance unilateral contracts it is insufficient to refer to Chapter 3 for a dis-
cussion of consideration in relation to such contracts. Chapter 3 begins at page 41
and the point referred to is only dealt with at page 80 under ‘special cases’.

Generally speaking, Mr. Treitel’s treatment of the subject-matter is admirable.
The text is divided into sections, sub-sections and paragraph headings which would be
very useful to the beginner. This process is carried to the extent of classifying the
points numerically e.g. three types of contracts must be distinguished in determining
the core of the contract (p. 147), while section 6 of the Moneylenders Act, 1927
differs from similar provisions contained in the Statute of Frauds in five ways
(p. 110). The material is well presented and there is a remarkable degree of
clarity. Controversial issues are presented objectively even where as in infant’s
contracts the author has strong personal views.

One qualification must however be made. The author defends, on occasion,
vagueness and confusion in the law. For instance, the lack of precision in the law
relating to severance is not criticised because “no one relies, or at any rate should


