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beginning of page 35 one finds this sentence: “For the Bonn Constitution, as adopted
in 1949 when the Allied military and political influence in Germany was still pre-
dominant and in the recent memory of the Nuremburg Tribunal counts against the
former Nazis regime leaders for the crime of “aggressive war”, contained no provi-
sions as to military defence”. In the same paragraph the author repeatedly uses the
verb form “would be” when he clearly means “would have been.” But the occasionally
infelicitous writing detracts but little from the real worth of the book.

The work is informative as to the development of constitutionalism in modern
Germany and, more specifically, of the working of the Federal Constitutional Court.
Professor McWhinney has not only made a study of the cases emanating from the
Court; but he demonstrates that his acquaintance with the personnel of the Court
and its mode of operation, made possible through his stay in West Germany in
1960-61, has produced insights not readily available to the scholar whose research
is limited to the library. He speaks with ease of the personality and backgrounds
of the leaders of the Court and of the influence he feels such factors have exerted
on the Court’s decisions. In this connection, his observation is instructive that
“several members of the Second Senate [a divisional bench of the Court], as
Auswanderer (refugees abroad) from the Nazis era, have extensive knowledge of
foreign (especially Anglo-Saxon) constitutional law, and do not hesitate to draw on
it for purposes of arriving at their decisions in German cases.” (p. 42)

The parallels and contrasts which Professor McWhinney perceives between the
German Constitutional Court and the early Supreme Court of the United States, es-
pecially under Chief Justice Marshall, are interesting. He says (page 32) the German
Court concluded in its first years “that its main initial task was to promote public
acceptance and recognition of the role of the court as an interposing or arbitral
power” between the different organs of Federal and Land (State) government, when
those should come into conflict. Although appearing contradictory, as is the situa-
tion in the United States, he nevertheless asserts in the same paragraph that the
German Court followed a policy of “limiting itself from being drawn into essentially
political controversies.” Considerable attention is given to the first decision in which
the Court could be said to have come into direct conflict with the national govern-
ment. In that case, the Fernseh (Television) decision, (p. 60) the holding went
against the Federal Government in favour of the lander. It is encouraging to note
from Professor McWhinney’s writings that although the Adenaur Government re-
ceived the decision with bad grace (p. 65), the position of the Court appears firmly
established.

H. E. GROVES.

LEGISLATURES. By K. C. Wheare. [London: O.U.P. 1963. 247 pp. (incl.
Select Bibliography and Index). 10s. 6d.]

This book is one of the Home University Library series, designed particularly for
students. It would be difficult to find a work better suited to its purpose. Dr.
Wheare’s style is light, almost conversational; yet he does not write down to his
readers; and he never bores. He says that his aim is a “discussion, on the com-
parative method, of certain broad themes or issues which arise from a study of the
place and purpose of legislatures in modern politics.” He fulfils this aim admirably.
The Parliament of Great Britain is, naturally enough, the core of the discussion;
and the major comparisons are with the Congress of the United States, the State
legislatures of that country, the legislatures of Western Europe, particularly of the
Third, Fourth and Fifth French Republics, but also of the Scandinavian countries.
He does not concern himself with countries east of France, except for one or two
references to Weimar Germany and post-war Western Germany. In his preface he
had warned that he was not attempting a guide to the legislatures of all countries.
Other nations which figure in the book are the older members of the Commonwealth,
but including India; and also Ireland and the Union of South Africa.

The scope of the subject matter and some idea of the lightness of style may
be derived from the chapter headings — there are only nine. These include: Making
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the Legislature, Influencing the Legislature, Making the Government, Making the
Government Behave. The author’s most frequent stylistic device is to pose a ques-
tion to introduce a particular discussion, the type of question a student might well
ask at a fairly early stage in his education on the subject. For example, in Chapter
Six, Making the Laws, the questions include: What may the legislatures make laws
about? Who decides what bills they shall deal with? Whose Bills does the legis-
lature deal with? and so on. Every teacher is aware that to ask a good question,
by either a teacher or a student, is fully as difficult as giving a good answer. Dr.
Wheare asks good questions as well as gives good answers.

Just in passing, one might note two examples of the difficulty faced by any author
who would wish his work to be both topical and not too soon out-dated. In speaking
of President de Gaulle, Dr. Wheare made use, on page 134, of the past tense: “With
de Gaulle on the scene, it was impossible to know how the provisions of the consti-
tution would work. They were almost irrelevant while he was in office.” But for
Mr. Gaitskell he chose, on page 68, the present tense: “ . . . .Mr . MacDonald, Mr. Attlee
and Mr. Morrison, have all asserted that they do not regard the resolutions of the
Labour Party conference as instructions to a Labour government in office. And
it seems clear that Mr. Gaitskell takes the same view.” Even so skilful a writer as
Dr. Wheare can be forgiven for guessing wrong. Who could have anticipated that
death would have removed Mr. Gaitskell from the political scene while President de
Gaulle remained an apparently timeless institution?

H. E. GROVES.

SELF-INCRIMINATION : PHYSICAL AND MEDICAL EXAMINATION OF THE AC-
CUSED. STUDY No. 5. Prepared under the auspices of The Indian
Law Institute, New Delhi. [Bombay: Tripathi. xi + 62 pp. (incl.
appendix and index). Rs. 6.00]

Article 20 (3) of the Constitution of India reads “No person accused of any offence
shall be compelled to be a witness against himself.” This article of the Constitution
which “embodies the privilege against self-crimination,” has its parallel in the
Fifth Amendment of the Constitution of the United States of America which pro-
hibits compelling any person “in any criminal case to be a witness against himself.”
The purpose of this Indian Law Institute Study is to examine, in view of the deve-
lopment of modern scientific techniques of crime detection, whether “compelling an
accused to subject himself to tests and to physical and medical examination violates
the privilege.” One of the difficulties which the study team has not even indicated is
that there is no such thing as “the” privilege against self-incrimination. According
to Wigmore: 1 “it is many things in as many settings. The privilege is the pre-
rogative of a defendant not to take the stand in his own prosecution, it is also an
option of a witness not to disclose self-incriminating knowledge in a criminal case,
. . . . i t is alleged by some to apply to suppress substances removed from the body.. . .
etc.” A comparison of the two Indian cases of M. P. Sharma v. Satish Chandra 2 and
State of Bombay v. Kathi Kalu Oghad 3 however, shows quite clearly that the Courts in
India have also had some difficulty in defining the privilege against self-incrimination
embodied in article 20 (3) of the Constitution of India.

The study is essentially a comparison between the Indian and the American
authorities and the English Law is not referred to for two reasons. The first is that
in England one would look at the “privilege” from the point of view of limits on the
powers of the police in relation to detained persons. It is interesting, therefore, to
find Jagannadhadas J. stating in Sharma’s case4 that the privilege against self-

1. (1961) 8 Wigmore, Evidence S 2251 p. 296.

2. A.I.R. 1954 S.C. 300.

3. A.I.R. 1961 S.C. 1808.

4. Ibid. p. 302.


