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the various forms of the use of force across frontiers, other than action by regular
armed services of the State or by United Nations contingents, in terms of their scale,
origin and purpose: in this way standards could be more easily established by which
delictual liability could, in a given case, be imputed to a government, or to the in-
dividuals engaged in the hostile action, or to both: thus to take recent examples, the
Chinese People’s Volunteers in Korea would stand at one end of the scale, the Cuban
exiles in their motor-boats at the other, and the Castro activist somewhere between.
Of the Chinese People’s Volunteers Professor Garcia-Mora observes that “behind the
legal niceties the fact still remains that they were subordinated to and supplied by
the Chinese Communist Government, and he poses in that rarely asked but puzzling
question, who is now accountable in and to the United Nations for the observance
by China, as a member, of the UN Charter? There is an interesting discussion of
the hot pursuit of ‘armed bands’, valuable if only to remind us that it is not only
a maritime concept. This Part of the book ends with an account of the archetyped
offence of counterfeiting national currency: an examination of its subtler counter-
part, competive currency devaluation, would have been a useful addition here. The
third and last Part is devoted to questions of jurisdiction over private persons for
hostile acts of international concern. In examining allegiance as a basis of exer-
cising criminal jurisdiction over aliens in ‘British Law’, as he describes the Laws of
the Commonwealth Countries, Professor Garcia-Mora does not properly distinguish
between the international concept of local allegiance and the constitutional doctrine
of allegiance to the Crown: Jameson, de Jager, Casement, Christian and Joyce were
not all in the same boat. He argues finally that the principle of ‘protective’ juris-
diction should, if it is not to get out of hand, be united by international convention,
but he is sceptical of the practicability or value of an international criminal court.

J. E. S. FAWCETT.

TREATIES AND FEDERAL CONSTITUTIONS — THEIR MUTUAL IMPACT. By
R. C. Ghosh [Calcutta: The World Press. 1961. ix + 343 pp. Rs. 25;
£1 17s. 6d.]

The last-minute attempt by Kelantan to interdict the establishment of Malaysia
lends added interest to Professor Ghosh’s study of the mutual impact of Treaties and
Federal Constitutions. Although his analysis is confined to the United States, Switzer-
land, Canada, Australia and India, much of what he says is of general significance.
Thus, it must never be overlooked that from the point of view of international law
the treaty-making capacity is part of sovereignty, and therefore constitutional limi-
tations, important though they be for municipal law, are completely irrelevant, save
in deciding the organ which exercises the treaty-making power.

Many of the new federations, like three of those under discussion, are members
of the Commonwealth and the learned author’s account of the development of the
treaty-making competence of the self-governing Dominions, and the concomitant
development of the international status of these entities, is both interesting and impor-
tant. It is a pity, therefore, that although Pakistan is outside his self-appointed terms
of reference he makes no mention of either Kahan v. Pakistan or Sayce v. Bahawalpur,
for these are significant to any analysis of the status of members of the Common-
wealth and of member states within Commonwealth federations. Similarly, one might
have expected some mention of the decision of the United States Supreme Court in
Principality of Monaco v. Mississippi, which tends to imply that while the states of
the Union are not sovereign inter se, they may enjoy sovereign immunities when sued
by a foreign State in an American court.

Whatever internal political considerations may militate in favour of asserting the
continued personality of the constituent parts of a federation, or of asserting the
supreme power of the central government, it should be remembered that ‘although
nothing is more important in a Federal State than that its Government whether
central or regional, should always act in conformity with the Constitution, and that
where the Constitution limits the treaty-making powers of the Federal Government,
the latter should never overstep those limits by arrogating to itself all powers that
belong to the Federal State as an International Person, yet it is equally important
that the constitutional limitations on the powers of the Government of a Federal
State should not be considered as limiting the treaty-making capacity of the Federal
State itself.’
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The most important conclusion to be drawn from this survey of Treaties and
Federal Constitutions is that there cannot really be said to be any particular treaty-
making procedure which is common to Federal States, or which is to be found only
among them and not among unitary States. This is so, even when a constituent part
of a Federation enjoys some measure of treaty-making competence. In the United
States and Switzerland this is permitted to some extent, but such competence does
not confer international personality. Sovereignty remains with the Federation. Nor
may it be assumed that, because some constituent part enjoys a modicum of treaty-
making powers, this sovereignty is any less than that of a unitary State. From the
point of view of internatonal law, federal States are fully sovereign enjoying equal
status and powers with unitary States. The only limitation that may be imposed upon
them is that which flows from some special treaty, as for example the neutralised
status of Switzerland.

It often happens that a conflict arises between the states and the centre as to
the competence of the latter to enter a treaty, the subject matter of which affects
state rights. From the point of view of constitutional practice this may result in a
municipal decision that the treaty cannot be enforced within State territorial
limits; or it may involve the impeachment of the government representatives involved;
or, more frequently, it may result in a hesitancy on the part of the central govern-
ment in entering treaties and undertaking commitments, although a reservation in
favour of ratification may mitigate some of the practical difficulties. From the point
of view of international law, however, all these considerations are irrelevant.
Sovereignty belongs to the central government, which alone possesses the power to
bind the States, on the international level. The increasing number of federal states,
however, may lead to wider use of the federal reservation which appears in the
constitution of the International Labour Organisation.

There can be little doubt that Professor Ghosh has made a valuable contribution
to the study of treaty law in general. From the point of view of the legal adviser,
the constitutional draftsman, the politician in a federal State and students of inter-
national law and political science, it provides much material of interest and meriting
serious consideration.

L. C. GREEN.

CURRENT LAW AND SOCIAL PROBLEMS, Vol. III. Edited by E. E. Palmer.
[Toronto: University of Toronto Press. 1963. vii + 237 pp.]

The third volume of the University of Western Ontario’s Current Law and Social
Problems is the first to appear under the new editor. Although Professor Palmer
declares that it his intention to maintain the objectives stated by Professor Macdonald
— ‘The primary object of this series is to promote collaboration between lawyers,
social scientists, juristic philosophers, and others who are interested in exploring
social values, processes, and institutions’ — this volume is devoted almost entirely
to labour law, and it is the intention in future to confine articles as nearly as possible
to a single theme. It is to be hoped that the contribution to the sociological approach
to law promised by the first editor, and believed in by his successor, does not become
of secondary significance.

The only contribution in the present volume which is not concerned with labour
law is that by Dr. Johnston on international fishery law. This is the second part
of a shortened version of his Yale doctoral version, the first portion of which
appeared in Vol. I. The subtitle of the paper — ‘A Policy-Oriented Inquiry in
Outline’ — as well as the approach shows the influence of Professor McDougall.
A devout believer in public order, Dr. Johnston sees that the best promise for future
conservation lies in international co-operation and, as so often nowadays, he draws
attention to the Antarctica Treaty to indicate what can be achieved — he, however,
points out that ‘the world’s fishery problems are infinitely more complicated and
more serious’. He is also aware that, in the modern world, priorities are essential,
and suggest the following: contiguous, underdeveloped and highly dependent states.


