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THE IMPACT OF JUDICIAL CREATIVENESS ON
RIGHTS AND LIABILITIES UNDER THE
DUE PROCESS CLAUSE

(Continued from page 16)
\"

A

In the early stages when legislation was unknown or it covered a
very restricted field of human activity, conflicting interests were resolved
by judges according to their discretion. It is true they were sometimes
influenced by the state of society then in existence, feudal in origin
dominated by aristocracy of birth and later, with increasing commercial
and industrial prosperity, by that of wealth and a tendency to favour the
interest of one economic class against another can be detected.

None the less it was a fruitful period for, unfettered by precedents
or legislation, the judges were able to instill into the law the ethical
element by granting appropriate remedies. Some of the principles then
evolved, such as the doctrine of common employment' and actio personalis
moritur cum persona offend our sense of justice and fairness and these
persisted for centuries through legislative inaction.

On the other hand, Maine’s famous dictum that the movement of
progressive society has hitherto been a movement from status to contract
shows a realistic approach to counteract the evil of a mediaeval social
outlook. The opposite movement, from contract to status, noticeable
today, is mainly the product of reformed social legislation: it prevents
antisocial exercise of legal rights and imposes social restrictions limiting
the freedom of contract in the interest of society “prompted by the
conduct of those who in some manner place themselves in opposition to
approved social order.”

In the exercise of equitable jurisdiction the Chancery Courts, vastly
strengthened by the Statute of Westminister Il (13 Ed. 1, st. 1, c. 24)
authorising issue of writs in consimili casu, struck at all departures from
honesty and uprightness under the head of conscience. Lord Evershed
M.R. points out: 2 “...there is a great virtue in the general principles and
in the system of gradual and expanding exposition, which are characteris-
tics of Equity,” and after referring to the important field of human
relations ‘““fraud, accident or breach of confidence,” observes: “But two
points must be made which soon emerged from the impact of Equity
upon the English land law, and which are characteristics of all Equities.
The first is this. Generally with respect to all the Rules of Equity (as
indeed with respect to the Rules of Law), but most particularly in the

1. Thrussell v. Handyside & Co. (1888) 20 Q.B.D. 359, 364, per Hawkins J., “his
[the employee’s] poverty, not his will, consented to incur the danger.”

2. Aspects of English Equity, pp. 19 and 22.
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case of trusts, the remedy preceded the right.” He quotes Holdsworth,
“equity is no exception to the general rule that the adjective part of the
law is developed before the substantive.”> The level of commercial
morality has been raised by inhibiting conflict of duty and interest.
Moral considerations dominate the doctrine that the Statute of Frauds
cannot be made an instrument of fraud and this is one of the earliest
invasions of judge-made law on legislation.

Pomeroy * thus describes the role of the common law, equity and
legislation in maintaining high standards of morality and abstract
right: *“ ‘Equity’ alone does not embrace all of the jural moral precepts
which have been made active principles in the municipal jurisprudence.
The ‘law,” even the ‘common law,” as distinct from statutory legislation,
has in the course of its development adopted moral rules, principles of
natural justice and equity, notions of abstract right, as the foundation
of its doctrines, and has infused them into the mass of its particular
rules. Unquestionably at any early day the common law of England had
comparatively little of this moral element; it abounded in arbitrary
dogmas, as, for example, the effect given to the presence or absence of a
seal; but this was the fault of the age, and the sin was chiefly one of
omission; the ancient law was, after all, rather unmoral than immoral.
But this has been changed, and at the present day a large part of the
‘law’ is motived by considerations of justice, based upon notions of right,
and permeated by equitable principles, as truly and to as great an extent
as the complementary department of the national jurisprudence which
is technically called ‘equity.” ” This work of elevating the law has been
accomplished by two distinct agencies, judicial legislation and parlia-
mentary legislation. At the present day the latter agency is the most
active and by far the most productive; but prior to the epoch of conscious
legal reform, which began in England about 1830, and at a considerably
earlier day in this country, the great work of legislation within the
domain of the private law, except in a few prominent instances, such as
the Statute of Uses, of Wills, etc., was done by the law courts. In
expanding the law, the judges in later times have designedly borrowed
the principles from the moral code, and constructed their rules so as to
be just and righteous. The legislature also has conformed the modern
statutes to the precepts of a high morality, and their legislation has
tended to correct any mistakes and to supply any omissions in the body
of rules constructed by the legislative function of the courts.”

The principle of natural justice was evolved out of such doctrines as
“ ‘audi alteram partem’ and ‘nemo iudex in suam causam’ resorted to
by courts to check the proceedings of administrative or domestic fora.”
Where no other remedy is available against an order of a statutory
tribunal, bias, fraud, irregularity, error of law on the face of the
decision, excess of or defect in jurisdiction or a failure to observe the

3. History of English Law, 3rd ed., vol. 9, p. 335.
4.  Equity Jurisprudence, vol. 1, art. 65.
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rules of natural justice enable the court to quash an order by certiorari
proceedings: R. v. Northumberland Compensation Appeal Tribunal; Ex
parte Shaw.> Following Denning L.J.’s and Lord Goddard’s suggestion if
an administrative tribunal (or for that matter an administrative or
executive officer) can always be persuaded to make a speaking order, that
is, to make a special entry upon the record of the reasons for their judg-
ment or order, public grievances against arbitrary action or unjust
can be effectively removed.

In the field of torts the “act” itself ceased to be the ground of
liability as in the past. The pre-requisite conditions for tortious liability
are not only the act itself which may be neutral in character and damage
but also negligence in the performance of a duty to take care, which
implies a blameworthy antecedent inadvertence to possible harm. The
liability is put on the general ground of faute. Scott L.J. in Read v. J.
Lyons & Co. Ltd.,° observed: * Historical differences in the forms of
action, which gave birth to various rights, have undoubtedly left a legacy
of differences in the substantive law of to-day. None the less, there may
be some element of unifying principle common to all the above torts,”
and, in discussing the history of the growth of the law of torts, explained
“The argument of those lectures (Holmes, The Common Law, Lectures
(ii1)) & (iv) ) is that the theory of torts must be sought somewhere in
the debatable land between the crude mediaeval rule that (subject to
certain qualifications) the actor acts at his peril, and the ethical view
of Austin that the liability rests entirely on moral blames.” Prof.
Montrose remarks : “in so far as negligence is concerned with what ought
to be done, it may be called an ethical concept: in so far it is concerned
with what is done with practice, it might be said to be a sociological
concept.”” The concept of duty to one’s neighbour has undergone a
revolutionary change in recent years in the interest of public safety.®

B

The function of law in action was thus stated by Knight Bruce V.C.
in Pearse v. Pearse:°

“ The discovery and vindication and establishment of truth are main
purposes certainly of the existence of Courts of Justice; still for the
obtaining of these objects, which, however valuable and important,
cannot be usefully pursued without moderation, cannot be either usefully
or creditably pursued unfairly or gained by unfair means, not every
channel is or ought to be open for them.” He opined that questionable

5. [1951] 1 K.B. 711 (D.C.); [1952] 1 K.B. 338 (C.A.). See Lord MacDermott,
Protection from Power under English Law, p. 95 ff.

6. [1945] K.B. 216, 227-9.
7. (1958) 21 M.L.R. 259.

8. Donoghue v. Stevenson [1932] A.C. 562; Grant v. Australian Knitting Mills
Ltd. [1936] A.C. 85.

9. (1846) 1 De G. & Sm, 13, 28; 63 E.R. 950, 957.
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methods employed in obtaining evidence “are too great a price to pay
for truth itself.”

These words were spoken, it is true, to guard against disclosure of
confidential communications passing between a client and his legal adviser.
Their relationship was described as similar to that of a penitent and
his priest (rather an inappropriate illustration) and putting an advocate
to the torture for the purpose of discovering truth was, he felt, hardly
a method to be commended in the interest of justice. Confidential
communications between husband and wife are protected from disclosure
to foster peace and preserve conjugal harmony and the rule is founded
partly upon the identity of their legal rights and interests and rests upon
public policy. But a statement by a spouse to a third party disclosing
marital communications is admissible against the party who made that
statement.!?

Relevancy is said to be the acid test of admissibility. Where
evidence is obtained by illegal or unjust means, there is need for exercise
of great caution in accepting such testimony. Lord Goddard C.J. in
Brannan v. Peek, " while condemning the practice of the police authorities
to “instruct, allow or permit a detective officer or constable in plain
clothes to commit an offence so that they can say that another person in
that house committed an offence,” did not, however, reject the evidence
of an agent provocateur as being necessarily untrue or inadmissible: but
in the U.S.A. in cases of entrapment or where the criminal design
originates, not with the accused but at the instigation of law enforcement
officers, the government may not use the fruits of that conduct of its
officers against the victim. In Sorrell v. United States,'> Chief Justice
Hughes thus analysed the problem: “We are unable to conclude that it
was the intention of the Congress in enacting this statute that its
processes of detection and enforcement should be abused by the instigation
by government officials of an act on the part of persons otherwise innocent
in order to lure them to its commission and to punish them. We are
not forced by the letter to do violence to the spirit and purpose of the
statute. This, we think, has been the underlying and controlling thought
in the suggestions in judicial opinions that the Government in such a
case is estopped to prosecute or that the courts should bar the prosecution.
If the requirements of the highest public policy in the maintenance of
the integrity of administration would preclude the enforcement of the
statute in such circumstances as are present here, the same considerations
justify the conclusion that the case lies outside the purview of the Act
and that its general words should not be construed to demand a proceeding
at once inconsistent with that policy and abhorrent to the sense of justice.
This view does not derogate from the authority of the court to deal

10. Daniel Youth v. The King, A.LR. 1945 P.C. 140.
11. [1948] 1 K.B. 68, 72, (D.C.).
12 (1932) 287 U.S. 435; 77 L. Ed. 413, 420-421.
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appropriately with abuses of its process and it obviates the objection to
the exercise by the court of a dispensing power in forbidding the
prosecution of one who is charged with conduct assumed to fall within
the statute.” 2

In other cases ' it was also indicated that where a judge is confronted
with logically probative evidence, not substantial or of trifling weight,
having regard to the purpose to which it is professedly directed and
which may be ‘“gravely prejudicial to the accused even though there may
be some tenuous ground for holding it technically admissible,” the
decision to admit such evidence is left in the interest of justice to his
discretion and sense of fairness. In cases where evidence of ‘“‘similar
facts” affecting the accused has been tendered, the judge, in setting “the
essentials of justice above the technical rules,” if its strict application
operates unfairly against the accused,'* may intimate to the prosecution
that such evidence, though admissible, should not be pressed because of
its probable effect.

In Kuruma v. R.,' Lord Goddard remarked that evidence obtained
by a trick may not be admitted by a judge in the exercise of his discretion.
The writer has not as yet come across any reported decision in England
where such evidence was rejected though in Scotland the tendency is
to exercise that discretion in favour of the party adversely affected by
it in both civil and criminal jurisdiction.!

Despite these observations it would appear that, by and large, in
the Commonwealth, in the prosecution of suspected offenders relevancy
assumes greater importance than the tainted source from which evidence
proceeds. In the ultimate analysis, the uneasy feeling of the judge is
subordinated to judicial precedent on which our jurisprudence is based.

C

Judges, in the various parts of the Commonwealth, do not all sub-
scribe to the view of the House of Lords in Duncan v. Cammell Laird &
Co. Ltd.,'s the Thetis disaster case, that the claim of privilege for a
state document or for a communication made in official confidence, on
the ground of public interest (except where international politics, military
defence or any political communication affecting the question of peace or
war are involved or in the absence of express statutory prohibition) is
not examinable by a private perusal by the Judge. In the administration
of justice individual interest cannot be dissociated from public interest.

13.  See also Butts v. United States (1921) 273 F. 35.

14.  Noor Mohamed v. R. [1949] A.C. 182, 192; Harris v. Director of Public
Prosecutions [1952] A.C. 694, 709: Kuruma v. R. [1955] A.C. 197 (P.C.).

15. Harris v. D.P.P. [1952] A.C. 694, 707, per Viscount Simon.
16.  [1955] A.C. 197, 204. And see (1952) 68 L.Q.R. 185 f.
17.  See pp. 241-244, post.

18. [1942] A.C. 624.
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State activities these days are not exclusively limited to defence,
foreign affairs, administration of justice and police but extend to other
major activities ranging over all fields of economic and social life: a
subject affected thereby may be totally deprived of the means of proof
by executive reticence.

In Odium v. Stratton,” the reason was advanced that the production
of the minutes of the sub-committees and records of the sub-committees
would be detrimental to the public interest “because it might lead to
actions for libel” against government officials, in that case the Chairman
of the Wiltshire Agricultural Committee against whom such an action
was brought. “Public interest” must exclude the private interest of a
public official. Atkinson J. was, however, bound by Duncan’s case and
regretted that he had to make up his mind without the aid of the
contemporaneous documents which would have thrown considerable light
on one or two important matters. Discovery was refused but other
evidence against the Chairman of malice was overwhelming and justice
was done.

In the internal affairs of public business should routine communica-
tions be privileged from disclosure 7 Wigmore says:?* “In any
community under a system of representative Government and removable
officials, there can be no facts which require to be kept secret with that
solidity which defies even the enquiries of a Court of Justice... The
responsibility of officials to explain and to justify their acts is the chief
safeguard against oppression and corruption...to concede to them a
sacrosanct secrecy in a Court of Justice is to attribute to them a
character which for other purposes is never maintained, a character
which appears to have been advanced only when it happens to have served
some undisclosed interest to obstruct investigation into facts which might
reveal a liability.”

The solution suggested by Wigmore is:?' “The lawful limits of
privilege are extensible beyond any control, if its applicability is left to
the determination of the very official whose interest may be to shield a
wrong-doing under the privilege. Both principles and policy demand
that the determination of the privilege shall be for the Court.”

This was precisely the view taken by a very strong Board of the
Privy Council comprising Lords Blanesburgh, Warrington, Atkin,
Thankerton and Russell in Robinson v. State of South Australia (No. 2),?
which is of particular interest to Malaya. They held that the court has
power to inspect the documents for which privilege is claimed in order

19. See C. K. Allen, Law and Orders, App. 2.

20. Evidence, 3rd ed., vol. 8, s. 2378a, at pp. 789-790.
21.  Op. cit, s. 2379, at p 799.

22. [1931] A. C.704.
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to determine whether the facts discoverable by their production would
be prejudicial or detrimental to the public welfare in every justifiable
sense; the privilege is a narrow one and is to be exercised most sparingly;
that the document is confidential or official is, in itself, no reason for its
non-production; the mere fact that the production of the document might
in a particular litigation prejudice the Crown’s case or assist the other
side does not justify any claim of privilege; the fact that the document,
if produced, might have any such effect on the fortunes of the litigation
is of itself a compelling reason for its production which is only to be
overborne by the gravest considerations of state policy or security; in
time of peace, the privilege can rarely be claimed in respect of document
relating to the commercial activities of the state except when some plain,
overriding principle of public interest exists.

In an appeal from Scotland, the House of Lords in Glasgow
Corporation v. Central Land Board* adopted the same view that there
would be less injury to the interest of the public than non-production
of a particular document may do to that other public interest which is
represented by the cause of justice: the Scottish courts must also consider
the wider public interest that impartial justice should be done between
citizen and the Crown, and on that account override the Crown’s objection.
Lord Radcliffe hoped that the Scottish courts would continue to assert
their right, as they had done in the past, to override such objections in
appropriate circumstances. The common law of Scotland has been
influenced not only by the English common law but by the Aristotelian
definition of equity and the natural law ideal on considerations of fairness
and justice against the letter of the law.>

The Supreme Court of Canada in R. v. Snider,” affirming the
decision of the court below,? where the disclosure of income-tax
returns tending to prove or disprove an indictable offence on a
subpoena duces tecum served either at the instance or on behalf of
the provincial Attorney-General or at the instance or on behalf of the
accused on the appropriate federal tax official was resisted by the
Minister of National Revenue, who stated on oath that in his opinion
such evidence and the production of the returns would be “prejudicial
to the public interest,” held that the court can nevertheless order the
production of the returns and require that oral evidence be given relating
thereto for the purpose of enabling it to determine whether the facts
discoverable by the production would be admissible, relevant or
prejudicial, or detrimental to the public welfare in any justifiable sense.

23. 1956 S.L.T. 41; in the Court of Session: 1955 S.L.T. 155. And see (1956) 19
M.L.R. 427.

24. Friedmann, Legal Theory, pp. 381-382, quoting Stair’s Institutes, iv, 3.

25.  (1954) S.CR. 479; [1954] 4 D.L.R. 483.

26. Re Snider (1953) 16 C.R. 223. See also Ship v. R. (1949) 8 C.R. 26; 95 C.C.C.
143; Popple, Canadian Criminal Evidence, 2nd ed., pp. 193-194.
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In Malaya it is most unlikely that the decision in Duncan’s case will
be followed in preference to Robinson’s case and the Glasgow Corporation
case. There is only one reported decision in Singapore where the Crown
claimed privilege. In Re Neo Guan Chye (deceased),” Terrell J. most
reluctantly followed the practice of the Inland Revenue Office in England
denying a beneficiary the right to inspect the estate duty affidavit on the
ground that it was a quasi-confidential document filed by the legal
representative  with the Commissioner of Estate Duties. Robinson’s
case was not cited. He held, however, that the document did not relate
to any “affairs of the state” nor was it a document made in “official
confidence” within the meaning of sections 124 and 125 of the Evidence
Ordinance.

The only privilege available to the Crown in the State of Singapore
is under these sections (which have their counterpart in the Federation
of Malaya and in India) for section 56 of the Crown Suits Ordinance,
cap. 12, provides that the law or practice and procedure applicable in
proceedings by and against the Crown shall be the same as between
subject and subject.

In the Federation of Malaya the only other material legislation is
the proviso to section 36(2) of the Government Proceedings Ordinance,
1956 (which recalls to mind the advice tendered by the Judicial Committee
of the Privy Council in Robinson’s case): “Provided that it shall not
be deemed injurious to the public interest to disclose the existence of any
document by reason only of the fact that such disclosure would or might
lead or tend to the success of the opposite party in the proceedings.”

This proviso carves out an exception but the use of the word “only”
does not clarify the issue—if a state document or confidential com-
munication to an official contains matters of public interest intermingled
with those of private interest indicating liability of the state or an official
or a third party, which interest is paramount ? In other respects
section 36 does not differ from section 28 of the Crown Proceedings Act,
1947.

Three expressions, “affairs of state,” “public interest,” and “public
welfare” have been indiscriminately used. Whether they mean the same
thing or one is of wider import than the other has not yet been deter-
mined, but underlying all these expressions is the central idea that the
safety or security of the state must not be jeopardised by public
disclosure.

2 (3

In India it has been held, under the corresponding provisions of the
Evidence Act, that the opinion of the head of department that the
document relates to the “affairs of the state” is not conclusive nor is it
for the public official to decide whether the document contains a
confidential communication : the document must be produced for inspection

27. [1935] SS.LR. 336; 4 M.L.J. 271.
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by the court. The power and duty of the court to inspect documents,
in spite of ministerial objection taken in proper form, is not, however,
very clear.

The net result of the Indian authorities appears to be that under
both sections of the Evidence Ordinance the court is the judge whether
the document in respect of which privilege is claimed is a state document
or whether the communication was made in official confidence: in the
former case the court cannot inspect the document though it can take
other evidence to determine the character attributed to it: in the latter,
the court can inspect it to determine the claim of privilege.?® The power
of the courts in Malaya is admittedly much wider than in England and
the courts may not find it difficult to apply the principles enunciated in
Robinson, Glasgow Corporation and Snider.

VI
A

Even the most ardent apostle of freedom has failed in his quest to
seek out a form of association in which “each individual joins all the
others, but obeys only himself and thus remains as free as before,” for
within the framework of every constitution, written or unwritten, are
found necessary safe-guards, which, without reducing freedom of thought,
speech and expression to the silence of the graveyard or regimenting
action and behaviour of all its citizens, yet set limits and checks on
abstract or unbridled individualism.

The path of safety lies somewhere between the extreme poles but
the dividing line is not always clear nor constant. One must look rather
to the peripheral phenomena than to the equatorial belts. The controversy
arises: who is to determine the frontier of liberty — the judiciary or
the legislature ? Justice Frankfurter, in a concurring judgment in
Dennis v. United States,” remarked that the essential quality of a judge
is detachment founded on independence without getting embroiled in the
passions of the day and civil liberties draw at best only limited strength
from legal guarantees and the role of a judge and that of a legislator are
meant to be complementary.

The rule of law in the Commonwealth jurisdictions as often as not
depends upon judicial interpretation of statutory language; the task of
judicial creativeness begins where the language is ambiguous or uncertain
or is capable of a wider or narrower construction having regard to the
scope and purpose of the legislation by supplying an omission or engraft-
ing a limitation; where the language brings about a result which is so
startling as to produce highly inequitable results, the court may look
for some other possible meaning which will avoid such a result.*

28. Sarkar on Evidence, 10th ed., p. 1073.
29.  (1951) 341 U.S. 494, 525; 95 L.Ed. 1137, 1160-1.
30. Coutts & Co. v. LR.C. [1953] 1 All E.R. 418, 421 per Lord Reid (H.L.)
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In such cases interpretation necessarily involves a choice by judges
based on their notion of justice as applied to the particular facts before
them. The ultimate solution may be influenced either by the common
law, the traditional element resting upon the experience of the past in
the adjudication of controversy, or, by considerations of public policy
as determined by ‘“the felt necessities of the time.”

The validity of the former method of interpretation lies in the
presumption that law-makers do not intend to alter the common law
beyond the scope clearly expressed or fairly implied: the latter method
of approach is likely to establish a new head of public policy or con-
siderations of public interest on ethical or political grounds, in
derogation of common law rights. It has not yet been settled beyond
controversy whether in the application of the rule of public policy in
legal controversies the choice is left to the judge to create a new category
by analogy.*

The danger was pointed out by Friedmann: * “But it appears that
in times of crisis, when political considerations are more apt than usual
to intrude into the administration of the law, public policy can be used
and extended to achieve a desired result.” On occasions, though in-
frequent, where the question or issue is not res integra, one or the other
method has been applied to subserve the ends of justice although the
language of itself may not have been sufficiently lacking in clarity.

In Nokes v. Doncaster Amalgamated Collieries Ltd.,** the House of
Lords came to the rescue of the employee; under the relevant statutory
provision the court was invested with power to transfer from one
company to another in the course of statutory amalgamation, all the
“property,” “undertaking” and “liabilities” of the transferor company.
The question at issue was whether such power included a power to
transfer the rights and obligations under contracts of service of its
employees; it was held by a majority that an employee had a free choice
of his employer under the common law and he was not to be treated as
a “serf” or a mere chattel: the court refused to include in the order the
transfer of a contract of personal service, which is not assignable at
common law. A narrower construction of “property” was held to be
justified because there were adequate reasons for doubting whether the
legislature could have been intending so wide an interpretation as would
disregard fundamental principles of the common law. It was equally
open to the court to hold that the legislature had, in fact, by use of the
expression “‘property” without qualification intended to deprive the
employee of his common law right with a view to preserve the continuity

31. Julius Stone, The Province and Function of Law, ch. XX, art. 6 ff; Janson v.
Driefontein Consolidated Mines Ltd. [1902] A.C. 484, 500; contra: Fender v.
St. John-Mildmay [1938] A.C. 1, 11-12

32.  Legal Theory, p. 34l.
33. [1940] A.C. 1014.
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and efficiency of the new entity to be formed in the interest of commercial
stability.

Lord Romer found himself unable to discover any ambiguity in the
expression ‘“property” which included property, rights and powers of
every description. In his dissentient speech (at p. 1043) he pointed out
that notwithstanding any restrictions (imposed by the common law) upon
their assignability “It includes the rights of the transferor company
under trading or service contracts, for the transferor company un-
doubtedly possesses rights under such contracts as well as liabilities and
such rights and liabilities become by virtue of the order transferred to
and vested in the transferee company,” the object being “to enable the
court to make a complete substitution of the transferee company for the
transferor company as regards the whole of the rights and liabilities of
the latter without exception.”

The illustrations given by Lord Atkin in the Liversidge case*
sufficiently indicate the method of his approach to the problem of
construction of Regulation 18B on the basis of common law principles
because of the danger inherent in blind acceptance of the opinion of an
executive officer: Phoenix Assurance Co. Ltd. v. Minister of Town and
Country Planning.> And as C. K. Allen pointed out,* commenting on
the obiter dictum of the Judicial Committee in Ross-Clunis v. Papado-
poullos,” in exceptional circumstances it may possibly be open to the
court to hold that there were “no grounds” for an administrative act,
even under emergency powers, if it appeared to be completely remote
from or alien to, the purpose of the authorising statute. If, however,
facts on which the opinion is based can be withheld from the court, how
is it possible to discover ‘exceptional circumstances” to justify
intervention ?

The solution suggested by Truepenny C.J., “leave it to the executive,”
in whom the aggrieved party has lost faith and where reliance is placed
on the judiciary for adequate safeguards, drew from Foster J. a
devastating reply: “For us to assert that the law we uphold and expound
compels us to a conclusion we are ashamed of, and from which we can
only escape by appealing to a dispensation resting within the personal
whim of the Executive, seems to me to amount to an admission that the
law of the Commonwealth no longer pretends to incorporate justice.” 3

Policy decisions shift the burden of ensuring natural justice on to the
executive. Freedom of the individual thus becomes an article of faith
resting on no more solid foundation than on the shifting sands of hope

34. [1942] A.C. 206.

35. [1947] 1 All E.R. 454, 457, per Henn Collins J.

36. “No grounds” and “No reasonable grounds” (1958) 74 L.Q.R. 358.
37. [1958] 1 W.L.R. 546.

38. See (1958) 36 Canadian Bar Rev. 568-9.
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or expectation rather than on enforceable right. In the Crichel Down
affair®® the subject had no legal redress: it was only the overwhelming
pressure of public and parliamentary opinion that led to a Commission
of Enquiry and revealed “bureaucratic malpractice” and political bias.

B

Realism or the application of basic jural conceptions, their logical
extension and development in tune with ever-progressive democratic
ideas and social changes, find little support in the Commonwealth juris-
dictions, where analytical jurisprudence aimed at stability, continuity
and certainty of the law is of primary importance.

Two principles in the main block the avenue of a fresh approach:
the principle of authority and its counterpart the rule of stare decisis,
“the Government of the living by the dead” and the unchallenged
supremacy of the legislature: the interpretation of the common law or
equitable principles or construction of statutes, however unsatisfactory
and inapplicable to the modern condition of society, is binding on all
inferior courts and where the decision is of respectable antiquity on
superior courts as well. And yet a third factor cannot be ignored, the
rigid adherence to the literal rule of construction of statutes,* and the
magic of lexicography which Justice Learned Hand condemned. He
said: 4 “But it is one of the surest indexes of a mature and developed
jurisprudence not to make a fortress out of the dictionary; but to
remember that statutes always have some purpose or object to accomplish,
whose sympathetic and imaginative discovery is the surest guide to their
meaning.” The fortress is all the more impregnable where judicial
precedent in addition sets the seal on its proper interpretation. For
over a century legislation has not lacked in fecundity and very few
words in the English language have escaped judicial interpretation either
in a literal sense or in the context of specific legislation. Rarely, if
ever, does it become necessary to depart from the traditional meaning
assigned to particular words and expressions unless the scope and
purpose of a new piece of legislation makes it obligatory without doing
violence to the language.

Judicial idealism or judicial valour must, therefore, find a scope
within a very restricted field, “for the political will of the legislator
permeates every sphere of law with such force and exclusiveness that
such factors as the economic play of forces, personal leanings, business

39. See (1955) 18 M.L.R. 557.

40. See Lord Simonds’ observations in Magor and St. Mellons R.D.C. v. Newport
Corporation [1952] A.C. 189 on Denning L.J.’s attempt at realism in Seaford
Court Estates Ltd. v. Asher [1949] 2 K.B. 481, 499, following Heydon’s Case
(1584) 3 Co. Rep. 7a, 76 E.R. 637, to supplement the written word so as to give
“force and life” to the intention of the legislature from “a consideration of
the social conditions which gave rise to it and of the mischief which it was
passed to remedy.”

41. Cabell v. Markham (1945) 148 F. 2d. 737, quoted by Friedmann, op. cit., p. 316.
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habits, etc. are relegated to a very subordinate function, although they
are not entirely excluded. Only where the legislator is comparatively
passive and neutral in regard to the social forces at work in the society,
can a movement like that of American realism operate and prosper.”

Where local legislation (as for example, the Limitation Ordinance,
1953, of the Federation of Malaya) closely follows English legislation
without making comprehensive provisions for its application with a
special regard to the entirely different system applicable in the Federation
(the modified Australian Torrens system), the judiciary is confronted
with the unenviable task of summoning all its creative energies to bend
words and expressions to fit in with the local legal structure.

Are the courts then obliged to follow mechanically the Court of
Appeal and House of Lords decisions on the construction of the English
legislation, couched in identical language,* although local legislation is
intended to be applicable in a different factual context and with a different
purpose: are English decisions binding only when “there are no relevant
differentiating local circumstances” or when they only fit well into the
legal structure in Malaya,** or are the courts entitled to proceed on the
basis that the legislators did not intend to accept the interpretation placed
on them by English courts or that the local legislature was unfamiliar
with the English legislation at the relevant date (despite the fact that
the objects and reasons reveal its ancestry)*s or that the language must
be so interpreted as would involve the least alteration of the existing
law 746

Justice Holmes in his inimitable style summed up:* “I recognise
without hesitation that judges do and must legislate, but they can do so
only interstitially: they are confined from molar to molecular motions:”
and the device of distinguishing, explaining or relegating a binding
precedent to the category of an obiter dictum by ingenious over-refine-
ment is the gentler and more respectable method of relieving a deserving
suitor from the tyrannical shackles of the past.

The interpretative function of the judiciary enables it only to fill
the legal vacuum. But the court does not assist a litigant who places
complete reliance on the judgment of an inferior court. “In his case,”
Cardozo explains,*® “the chance of miscalculation is felt to be a fair risk

42. Friedmann, op. cit., p. 209.
43. Trimble v. Hill (1879) 5 App. Cas. 342; Cooray v. R. [1953] A.C. 407, 419.

44. Piro v. W. Foster & Co. Ltd. (1943) 68 C.L.R. 313, 320, per Latham C.J;
Robins v. National Trust Co. Ltd. [1927] A.C. 515, 519; Oyekan v. Adele [1957]
2 All E.R. 785, 789, per Lord Denning.

45. Nadarajan Chettiar v. Walauwa Mahatmee (1950) 66 T.L.R. (Pt. II) 15, 19,
per Sir John Beaumont (P.C.).

46. George Wimpey & Co. Ltd. v. B.O.A.C. [1955] A.C. 169, 191, per Lord Reid.

47. Southern Pacific Co. v. Jensen (1917) 244 U.S. 205, 221; 61 L.Ed. 1086, 1100

48. The Nature of the Judicial Process, p. 148.
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of the game of life, not different in degree from the risk of any other
misconception of right or duty. He knows that he has taken a chance,
which caution often might have avoided. The judgment of a court of
final appeal is left to stand upon a different basis. I am not sure that
any adequate distinction is to be drawn between a change of ruling in
respect of the validity of a statute and a change of ruling in respect of
the meaning or operation of a statute, or even in respect of the meaning
or operation of a rule of common law.” In so far as any particular
legal controversy is concerned, only the highest court is the arbiter of a
litigant’s fate; when the Judicial Committee of the Privy Council
reverses its own previous decision (as it sometimes does, which the House
of Lords does not despite dicta to the contrary) intermediate transactions
entered into on the faith of the previous decision suffer unexpected
casualty.

Julius Stone remarks # that the separate opinions habitually given
by the members of the House of Lords, whether concurring or dissenting,
are all productive of numerous versions of the legal category under
examination. “Even where,” he says, “all the decisions concur for the
instant facts, the differing versions are liable to be brought into bitter
competition by the slightly different state of facts of a future case. It
is essentially from this feature of House of Lords decisions that there
derives its wide freedom of action, despite the rule that it is bound by
its prior decisions. For since no sanctity attaches to one set of concurring
reasons as against another, one may be preferred to another, or even
used merely to neutralise it, leaving the field clear... The system of
separate speeches merely sets this aspect into relief.” The decisions of
even the highest courts may hover on the fringe of uncertainty.

A change effected for the better by judge-made law by analogy or
extension of a principle is sometimes frowned upon. Lord Macmillan
narrates * that in Donoghue v. Stevenson’' Lord Buckmaster “employed
all his mastery of argument in a vigorous, almost violent, demolition of
the appellant Mrs. Donoghue’s contention which he declared to be in-
supportable by any common-law proposition” and appealed to those who
differed from him “not to disturb with impious hands the settled law
of the land” that a manufacturer is only liable to the ultimate consumer,
in the absence of any contractual relations, where the article not in itself
dangerous is in fact dangerous, by reason of some defect or for any other
reason that is known to the manufacturer.

VII
A
The malleable language of the constitution of the United States of
America, the supreme law of the land,’> embodying ideological concepts

49. The Province and Function of Law, ch. VII, art. 19.
50. A Man of Law’s Tale, p. 151

51. [1932] A.C. 562.

52.  Marbury v. Madison (1803) 1 Cranch 137, 2 L.Ed. 60.
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in general terms, lends itself peculiarly to the application of socio-ethical
philosophy to changing moral values and social needs and the plainest
facts of contemporary national life. It “is a declaration of articles of
faith, not a compilation of laws.” s The interpretative function of the
court has given rise to a wealth of decisions illustrating how inalienable
rights are finally sustained even in the midst of strained and complex
human relations.

Unwritten constitutions, long embodied in judicial legislation,
recognise the supremacy of the legislature and basic rights may be
stultified, in the interests of the state, either by legislative interference
or the gradual imperceptible limitations imposed by judicial precedents
on a prior doctrine “more embracing in its scope, intrinsically sounder,
and verified by experience.”

Amendment of constitutional provisions, unlike ordinary legislative
measures, is an extremely difficult task* (see article 159 of the Federation
of Malaya constitution): hence they are expressed in terms of principles
capable of wider creativeness of the judicial process. This led Friedmann
to conclude:s “..recent decisions [in the U.S.A.] abound in which
legislative purposes, the history of a statute, or considerations of fairness
and justice have completely overshadowed grammatical or literal inter-
pretation.” This attitude results in “the exaltation of the present,”
which denies sacrosanctity to prior decision and the continual process of
remoulding and reshaping the law goes on at the sacrifice of certainty.

Cooley quotes* the reasoning of Parker ChJ. in Henshaw v.
Foster’” why such a method of interpretation is resorted to: “We are
to suppose that the authors of such an instrument had a thorough know-
ledge of the force and extent of the words they employ; that they had a
beneficial end and purpose in view; and that, more especially in any
apparent restriction upon the mode of exercising the right, ...there was
some existing or anticipated evil which it was their purpose to avoid.
If an enlarged sense of any particular form of expression should be
necessary to accomplish so great an object as a convenient exercise of
the fundamental privilege or right, ...such sense must be attributed. We
are to suppose that those who were delegated to the great business of
distributing the powers which emanated from the sovereignty of the
people, and to the establishment of the rules for the perpetual security
of the rights of person and property, had the wisdom to adapt their
language to future as well as existing emergencies, so that words com-
petent to the then existing state of the community, and at the same time

53.  Douglas J., From Marshall to Mukherjea, (Tagore Law Lectures, 1955), p. 332,
(an indispensable guide to a comparative study of American and Indian con-
stitutional law).

54. See Smith v. Allwright (1944) 321 U.S. 649, 665, 88 L.Ed. 987.

55. Legal Theory, 3rd ed., p. 316.

56. Constitution Limitation, 6th ed., p. 101, n.(1).

57. 9 Pick. 312 316.
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capable of being expanded to embrace more extensive relations, should
not be restrained to their more obvious and immediate sense, if, con-
sistently with the general object of the authors and the true principles of
the compact, they can be extended to other relations and circumstances
which an improved state of society may produce. Qui haeret in litera
haeret in cortice is a familiar maxim of law. The letter killeth but the
spirit maketh alive, is the more forcible expression of Scripture.”

Justice Story, in Martin v. Hunter’s Lessee,’® expressed the same
view that the constitution was not intended to provide merely for the
exigencies of a few years, but was to endure through a long lapse of
ages, the events of which were locked up in the inscrutable purposes
of Providence and restrictions and specifications which at the present
might seem salutary might in the end prove the overthrow of the system
itself.

In Malaya, the States and Settlements entered into the Federation
upon certain conditions which formed the very foundation upon which
the whole structure was erected: ® the entrenched provisions embody
the “principles of compact.”

There is less flexibility in the language of Dominion constitutions
like those of Canada and Australia: only on rare occasions have judicial
precedents been overruled to meet new situations as they arise. The
judgment of Lord Wright in James v. Commonwealth of Australia® —
“It is true that a Constitution must not be construed in any narrow and
pedantic sense. The words used are necessarily general, and their full
import and true meaning, can often only be appreciated when considered,
as the years go on, in relation to the vicissitudes of fact which from
time to time emerge. It is not that the meaning of the words changes,
but the changing circumstances illustrate and illuminate the full import
of that meaning,” — must be read subject to limitations stated by
Viscount Simon in A.-G. for Ontario v. Canada Temperance Federation: ©'
“But on constitutional questions it must be seldom indeed that the Board
would depart from a previous decision which it may be assumed will
have been acted on both by Governments and subject;” on occasions the
Board has dissociated itself from views expressed in an earlier decision
without expressly overruling it.

58. (1816) 1 Wheat. 304, 4 L.Ed. 97, 103.

59. Re The Regulation and Control of Aeronautics in Canada [1932] A.C. 54, 70,
per Lord Sankey.

60. [1936] A.C. 578, 614.
61. [1946] A.C. 193, 206.

62. Proprietary Articles Trade Association v. A.-G., for Canada [1931] A.C. 310,
326, per Lord Atkin.
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Chief Justice Vinson in Dennis v. United States® deprecated any
attempt to crystallize a shorthand phrase into a rigid rule to be applied
inflexibly without regard to the circumstances of the case.

This attitude of the courts in the U.S.A. has had its repercussions
on the doctrine of judicial precedents and stare decisis. The Supreme
Court and the highest courts of several states have overruled their own
prior decisions if erroneous. Justice Douglas® explained that “In
nations like America and India that have written constitutions the
judiciary must do more than dispense justice in cases and controversies
because judges are on oath to support and defend the constitution, not
the gloss which his predecessors may have put on it: he must formulate
his own views and he cannot do otherwise unless he lets men long dead
and unaware of the problems of the age in which he lives do his thinking
for him.”

Cardozo® in a famous passage defends the stand taken by the
Supreme Court of the U.S.A. that the bounds of right and wrong are
less preordained and constant: “I know he is a wise pharmacist who
from a recipe so general can compound a fitting remedy... I have grown
to see that the process in its highest reaches is not discovery, but creation;
and that the doubts and misgivings, the hopes and fears, are part of
the travail of mind, and the pangs of death and the pangs of birth, in
which principles that have served the day expire, and new principles
are born... The eccentricities of judges balance on