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A problem that the Secretariat of the Committee might well consider in the
future is whether, in addition to reprinting the texts of agreed resolutions — all
of them, it might also be useful to give at least a summarised version of the
actual discussion that takes place, particularly as the participants all tend to
be governmental representatives. This apart, the volume serves to show the views
on selected problems of international law of a few States, the bond among which
is that they are to be found in Africa and Asia.

L.C. GREEN.

THE BRITISH COMMONWEALTH IN INTERNATIONAL LAW. By J. E. S,
Fawcett. [London: Stevens, Library of World Affairs, No. 61.
xvii + 243 pp. £2 17s. 6d.]

When Noel Baker published his “Present Juridical Status of the Dominions in
International Law” in 1929, it was still possible to regard the Empire as a
single international legal unit comprising the United Kingdom, the Dominions,
the Empire of India and the Colonies. A fundamental change was brought about
by the enactment of the Statute of Westminster, by the role of the Dominions
in the Second World War, by the membership in the United Nations — differing
somewhat from that in the League — and by the increase in the number of
independent members of the Commonwealth, a description which is the result, like
so much else in British legal history, of habit rather than of agreement or decision
(p.l). Mr. Fawcett’s British Commonwealth in International Law set out to be
a new edition of Noel Baker, but it is in fact a new book devoted to a study
of the status and internal workings of the Commonwealth from the point of view
of international law. In many ways, however, it is as much or more a study in
constitutional as it is in international law.

At a time when criticisms are being made in some Commonwealth countries
of the denial of the rule of law in others, particularly of so-called international
obligations in the realm of human rights — it is submitted that the learned author
makes too much of the “human rights standards of the United Nations Charter”
in Canadian decisions (p.41) — it is as well to be reminded that it is an established
principle of Commonwealth practice that courts will enforce statutes even if contrary
to international law, and even though State responsibility may result (p.17). There
has been no general adoption of international law into the municipal law of
Commonwealth countries: “Only particular customary or conventional rules of
international law, which have been duly established and recognised, are observed
and applied. It is suggested that there has been a reception of such rules, and
effect is given to them, when one of two conditions exists: that action of Crown
servants implementing the rule cannot be impeded or prevented by proceedings in
the courts; and that a court judgment or order applying the rule cannot be
impugned” (p.18). Those Commonwealth constitutions which expressly refer to
international law are generally hortatory (p.31).

Mr. Fawcett’s view on Commonwealth practice concerning the reception of
international law throws some light on the monist/dualist controversy. It “is
based upon a distinction between international law and municipal law in terms,
not of their characteristics as law, but of the different subject matter with which
they deal and the different functions in society which they perform” (p.73).

The crisis in Southern Rhodesia and the assumption by Mr. Smith, the Prime
Minister, that he is entitled to attend Conferences of Commonwealth Prime Ministers
as of right, lends added interest to the author’s comment that though admission
is not yet by election, nor as of right (p.85), there is no longer any real reason
why a Dominion becoming a Republic need apply for re-admission (p.86). He
postulates as conditions of membership (a) consultation re admission, (b) acceptance
of the Queen as Sovereign or Head of the Commonwealth, accompanied by willing-
ness to consult on matters of common interest, and to pursue internal policies
not conflicting with the view that all races in the Commonwealth are equal in
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status, and (d) independence — all of which have a tendency to imply that the
Commonwealth is an international organisation, although not an international
person (pp.87-8), and the Head of the Commonwealth has no treaty power as
such (p.176). Mr. Smith argues that Southern Rhodesia has succeeded to the right
of the Central African Federation, which itself succeeded to the right of the
former Southern Rhodesia, to attend Conferences. But if the Commonwealth con-
sists of independent States it is difficult to see how either territory had any ‘right’.
From the constitutional point of view there has been much argument in and out
of the United Nations as to how far the United Kingdom may interfere in Rhodesian
affairs. Two comments by Mr. Fawcett are relevant here. In the first place he
reiterates that the Anglo-Irish Agreement of 1921, drawn in far more solemn form
than any agreement with Rhodesia, was not a treaty and lacked international
legal validity (p.158). Further, he questions the right of the Central African
Federation to deal — as it did — with problems of, for example, Katanga, since
external affairs are a matter for the United Kingdom “so long as the Federation
is not a separate international entity” (p.114). Whatever the propaganda put
out by the colons in Southern Rhodesia, it is clear that, at present, the territory
is neither independent nor a member of the Commonwealth. If Mr. Fawcett’s
preconditions for membership are correct, so long as the present racial policy is
pursued it is doubtful whether it is eligible for Commonwealth membership — it
may be equally doubtful whether non-Commonwealth States will consider it eligible
for membership of the international society or the United Nations.

The British Commonwealth in International Law is a fascinating work, not
least in Chapter 4 concerning internal relations of the Commonwealth and the
inter se doctrine. It will prove a boon to international and constitutional lawyers
alike and should provide a wealth of ideas for postgraduate theses.

L.C. GREEN.

LEGAL STATUS OF GOVERNMENT MERCHANT SHIPS IN INTERNATIONAL LAW.
By Thamarappallil Kochu Thommen. [The Hague: Martinus Nijhoff.
1962. xll + 177 pp. (inc. bibliography and index). D. fl. 21.50]

Dr. T. Kochu Thommen’s book is a monography very carefully written on a
subject which, — owing to the increasing number of state-owned or operated
merchant vessels, — is of special interest not only for the theory, but also for
the practice of international law. The author has consulted a large number of
authorities, he quotes or presents a great variety of cases of the judicial or
administrative practice of various states and treats multilateral international con-
ventions relating to the subject. This study is a useful work for both theory and
practice as it gives a systematic review of existing opinions and judicial decisions
and doctrines, new trends, frequently presenting very interesting and subtle analyses.
After having drawn his conclusions, the author made some suggestions how some
problems of international concern could be solved.

The book is devided into five chapters: I Government Ships and their Status
in International Law, II Jurisdiction over Foreign Merchant Ships, III Illustrations
from Case Law and State Practice, IV Conventions, and V Conclusions.

The author shows the origin and development of the doctrine of absolute
immunity and the tendencies leading to the doctrine of restricted immunity, em-
phasizing the spreading of the view that state owned or operated merchant vessels
are not to enjoy immunity from jurisdiction of foreign states. He points out
the difficulties in distinguishing state commercial vessels from state non-commercial
vessels, the usual criterion being whether an act of iure gestionis or of iure
imperil of the state is in question. No international standard determines when
a vessel, and specially a state vessel is to be considered a merchant vessel (whether
all state vessels which are not military vessels should be considered merchant
vessels, whether the commercial purpose of the ship, or the character of the actual
operation should be considered decisive etc.). That is why this very controversial
question is left to various national courts, which again leads to divergencies causing
uncertainty.


