
136 MALAYA LAW REVIEW Vol. 8 No. 1

The hope that the book represents a “complete citation of authority” assumes
the insularity of the English Bar — an assumption which may well be justified.
There does appear to be a tendency for the English courts to take more notice of
Commonwealth authorities than hitherto and perhaps the thought expressed by a
leading English silk a few years ago that the task of searching Commonwealth
authorities was too horrible to contemplate in terms of work, may become (for him)
a terrible reality. It would appear that even books expressly designed for the
English practitioner could not but be enhanced by citation of some Commonwealth
authority. Despite the encouraging sign that the approved definition of a trust is
that of a Commonwealth judge there is no reference in this work to Commonwealth
cases on points where they could only be of assistance. To take just a few examples
from Australia in regard to this edition of Lewin, the decisions of Wirth v. Wirth on
the presumption of advancement; the Livingstone case on the nature of an equitable
interest; and Norman v. The Commissioner of Taxes and Anning v. Anning on the
voluntary assignment of a proprietary interest would not add greatly to the number
of cases cited while they would refer the practitioner to detailed discussions of
concepts probably not obtainable in any of the English authorities. Perhaps it is
therefore not too late to hope that in the supplement we may see mention of Haque
v. Hague in regard to the distinction between movables and immovables and Latec
Investments Ltd. v. Hotel Terrigal Pty. Ltd. as to the nature of an equity.

The book reads in places like an annotated Act, (particularly Chapters 30-32)
and the absence of the citation of any articles adds to this impression. It may be
that the above criticisms can be met by the proposition that this is what it is meant
to be. If that is so it suffers from its size and paradoxically from the shortness of
the treatment of propositions in the text. Nobody will find any answers to any
problem from this work. It is a guide to relevant references, the relevance, being
as it must, a matter for the author,

D. C. JACKSON.

KHERGAMVALA ON THE NEGOTIABLE INSTRUMENTS ACT, 13th Ed. By J. L.
Joshi. [Bombay: Tripathi. 1966. xx + 229 pp. Rs. 10.50].

This book, the first edition of which appeared in 1920, is a commentary on the
Indian Negotiable Instruments Act, 1881.

The object of the book, as stated by the author in the first edition, is to help
students to prepare for their various law examinations, but the author expressed his
hope that it would not be used as a cram-book. The problem is whether these objects
can be achieved in a book which is a commentary on the individual sections of an Act.
There is no doubt that, in so far as the purpose of a book is to assist the student
in merely memorizing the provisions of an Act and their interpretation, such a
commentary is a very good method. However, a good students’ book should also aim
at leading the students towards a critical approach resulting from a full understand-
ing of the subject. A commentary is unlikely to achieve this object due to several
reasons.

First, it is extremely difficult to learn any subject through a study of the
sections of an Act, without having first a discussion of the purpose of the Act and
an analysis of the fundamental principles involved. This is not achieved in a com-
mentary which concentrates on individual sections. For example, in Khergamvala
the analysis of what is a negotiable instrument, and the difference between such an
instrument and chattel property, is discussed at p. 33, i.e. after the discussion of
some of the requirements of bills and promissory notes. From the point of view
of a practitioner this is probably a satisfactory arrangement as it follows the arrange-
ment of the sections of the Indian Act. But from the point of view of a student,
who has presumably just finished his course in the Law of Contract and is embarking
on a Commercial Law subject, and who does not know what a negotiable instrument
is, this arrangement seems to be putting the cart before the horse.
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Secondly, in a commentary it is difficult to emphasise the controversial problems,
and in the case of a good students’ book such emphasis is invaluable. This is
especially true in the case of a technical subject like Negotiable Instruments. There
is, for example, not much point in a prolonged discussion of such matters as “Notice
of Dishonour” and “Of Noting and Protest.” It is unnecessary to encumber a student
with the task of memorising such details, and the mere mention — in a student book
— that the holder (subject to certain exceptions) is under a duty to give notice
of dishonour or protest a bill would appear to be sufficient. A student who reads
Khergamvala may however spend just as much time on these topics as on the funda-
mental principles respecting liability on a bill or note.

Thirdly, difficulties arise when a problem concerns more than one section. For
example, the discussion of forged indorsements at pp. 106-107 of Khergamvala, which
is included in the discussion of s. 58 of the Act, does not sufficiently illuminate the
problems arising in this connection from the definition of a holder in due course
in s. 9 of the Act.

While it may be possible, in some commentaries on Acts, to overcome some of
these difficulties, Khergamvala, is not successful in this respect. The book remains
a set of comments on the individual sections of the Act.

Another difficulty which arises is the reference to English authorities. The
author explains (at pp. 2-3) that the Act is based on the English Law Merchant
regarding bills of exchange, and adds that so is the English Bills of Exchange Act,
1882. This does not, in each case, explain why an English authority is relevant. It
would have been useful to explain, whenever a post 1882 English authority is cited,
why the law in India and England is in pari materia (see e.g. reference (d) at p. 15).
In some parts of the book this approach is, indeed adopted (see p. 17, No. VIII)
and it would be advisable to adopt it throughout the book in further editions.

A certain reorganisation of the book could thus be a great improvement. But
even in its present form the book refers to large number of important authorities
and contains much useful information. A student would find the book useful if he
treated it merely as a basis for his further readings.

E. P. ELLINGER.

FAMILY LAW, 2nd Ed. By E. L. Johnson. [London: Sweet and Maxwell.
1965. 357pp. £2.5s.].

The first edition of this book appeared in January 1958. Since then no less than
twenty statutes affecting the law of matrimonial causes generally have come into
force, examples of which include the Matrimonial Causes (Property and Maintenance)
Act, 1958; the Matrimonial Proceedings (Children) Act, 1958; the Matrimonial
Orders Act, 1958; the Divorce (Insanity and Desertion) Act, 1958; the Mental
Health Act, 1958; the Legitimacy Act, 1959; and the Marriage (Enabling) Act, 1960
as well as numerous amendments to the Matrimonial Causes Rules, 1957. Further,
the former statutes dealing with matrimonial proceedings in Magistrates Courts have
been repealed and the law consolidated and amended in the Matrimonial Proceedings
(Magistrate’s Courts) Act, 1960. Case law has indeed been extensive and many
decisions affecting this branch of the law have been reported during the last few
years. However, all this new law appears to have been accurately incorporated in
this new edition and the necessary changes and adaptations of the old text made.

While it is true that much rewriting has been undertaken by the author the
general plan of the book has been greatly preserved. In essence, Mr. Johnson’s book
sets out to provide a general introduction to the average student. His statement
from the Preface to the first edition “ . . . . I have . . . . written primarily for the
student”, applies equally to this second edition. In this aim, Mr. Johnson is remark-
ably successful, for the work as a whole is well arranged and clearly written. The
Chapters (Part Two, Chapters 4, 5 & 6) dealing with the property rights of husband
and wife are noteworthy in that they provide an excellent outline of this difficult
topic, and it is evident that the author has taken considerable care with them. After


