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It appears from the recent Malayan Appeal of Mat Sawi bin Bahodin v. P.P.
that not only does the provocation afforded to a Malayan Muslim have to fulfil the
“grave” and “sudden” requirements of exception 1 to section 300 of the Penal Code,
but, following the House of Lords decision in Holmes v. D.P.P.,9 the accused must also
be a “reasonable person,” before the defence will operate in his favour. This is the
law in spite of the possibility that the last person the English Lord Chancellor
envisaged as falling within the compass of “reasonable” was a hen-pecked Muslim
labourer from Malacca.

In Chasiyana, Briggs F.J. stressed the importance of the decisions of the
assessors who were drawn from the same social context as the applicant. These men,
with their peculiar experience of the idiosyncrasies of the community to which the
applicant belonged, would be better qualified to judge the question of provocation
than any other panel.

The introduction into Malaya of a test modelled on section 214 of the Rhodesia
and Nyasaland code would not only ensure that the accused is judged by a fairer
criterion, but would also provide jurors and assessors with a more realistic picture
of that criterion than the one laid down for the guidance of their counterparts sniffing
with misgivings 7,000 miles away in a cold English courtroom.

B. J. BROWN. 10

NEGLIGENCE AND “RULES OF LAW”

In Tucker v. Ang Oon Hue,1 the defendant, a building contractor, left a large
heap of lime in an open space, comprising portion of an unmade road or thoroughfare,
which was freely and frequently used by the public and where children often played.
The plaintiff, a boy aged five years, watched two children throwing heaps of this
lime at each other and received a handful of lime in his face. As a result, he lost
the sight of his right eye.

In the action for damages alleged to result from the defendant’s negligence,
Buttrose J. firmly tied the issue to the principle that the plaintiff must show that the
defendant foresaw, or ought reasonably to have foreseen, the reasonable probability
of danger arising from placing the lime in the position it occupied. The learned judge
held, as a matter of fact, that in the circumstances the plaintiff ought to have foreseen
the danger to children. He did, indeed, grant and consider the special difficulties
created in applying this principle to situations involving children, and distinguished
a number of cases from the one before him. But he saw clearly that these difficulties
are difficulties requiring a decision of fact, and not the determination of a legal rule.
It is not true, as a case note in this journal suggested recently,2 that “according to
the traditional view...much patient judicial research remains to be carried out before
the rules with regard to liability for mortar abandoned in a public amusement park,
or outside a school-gate, can be ‘discovered;’” to understand the law of negligence is
to understand that there are no rules of law concerned with the liability for mortar.
However real the problems of application, at the core of the law of negligence lie
general principles of liability, and the wealth of specific decisions, no matter how
useful or interesting their reasoning, cannot all be treated as additional “rules of
law.” The jury may be becoming rare in civil cases, but the fact that a judge decides
both the issues of law and those of fact does not destroy the distinction between them.

8. (1958) 24 M.L.J. 189.
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This very point, indeed, is brought out clearly in another recent case of interest,
Qualcast (Wolverhampton) Ltd. v. Haynes,3 in the House of Lords. Their lordships
considered firstly whether there was a failure of duty on the part of the appellant
employers, who had supplied protective clothing for an experienced moulder, but had
put no pressure on him to wear it; with one dissenting voice (Lord Cohen’s), they
decided there was not. The point of interest, however, is the second: whether reasons
given by judges for reaching conclusions on a question of negligence which would
have been decided by a jury if there were one, are propositions of law. Their
lordships held they are not. Lord Sommervell of Harrow reminded us that jury’s
decisions did not become part of our law citable as precedent; even a judge’s direction
to the jury would be reported or citable only in very exceptional circumstances. Now,
when judges make decisions of fact, they naturally give reasons where a jury would
have given none; “but if the reasons given by a judge...are to be treated as ‘law’ and
citable, the precedent system would die from a surfeit of authorities” (loc. cit.,
pp. 43-44). Lord Denning, in his judgment, recognises that judges are consistently
confronted with cases in which superior judges have given reasons for coming to
their conclusions of fact. Those reasons often seem to judges (and indeed to counsel)
to be so expressed as to be rulings in point of law; “whereas they were in truth,
nothing more than propositions of good sense” (loc. cit., p. 45).

The learned judge’s ultimate refusal to fall into such error and thus allow
himself to be distracted from exercising the little law and much good sense needed in
the case before him is the noteworthy feature of Tucker v. Ang Oon Hue.

A.  E.  S. TAY.4

HOW NOT TO WIN FRIENDS AND INFLUENCE PEOPLE

ARE “BACKHANDERS” IMMORAL WITHIN SECTION 23 OF THE INDIAN CONTRACT ACT?

Two recent Indian decisions raise issues as to the meaning and extent of section
23 of the Indian Contract Act. 1 In Gherulal Parakh v. Mahadeodas 2 the argument
that a wagering contract was illegal as being “immoral” was rejected on grounds
that the concept of “immorality” was confined to cases of sexual immorality. 3 The
phraseology of the provision “the Court regards it as immoral” indicated that it was
based on common law, and at common law the concept of “immorality” had always
been so construed. 4 Its juxtaposition with the term “public policy” raised a
presumption of mutual exclusion, strengthening this conclusion.5 In Narayana Rao
v. Ramachandra Rao6 A, a vendor of land had agreed to pay B a sum of Rs. 10,000
if he would exercise his influence so as to induce the managing director of a company
to pay a net price of one lakh of rupees for the land which was worth only Rs. 72,000.
B complied with this arrangement and the company duly agreed to a sale at the price
of one lakh. In an action by B on the promissory note furnished by A as security

3.    [1969] 2 All. E.R. 88; [1969] 2 W.L.R. 610.
4.    Of Lincoln’s Inn, Barrister-at-Law; of Singapore, Advocate and Solicitor; Assistant Lecturer in

Law in the University of Malaya in Singapore.

1.    S.24 of the Contracts (Malay States) Ordinance, 1950, is in almost identical terms and provides:
“The consideration or object of an agreement is lawful, unless — (a) it is forbidden by law; or (b)
it is of such a nature that, if permitted, it would defeat the provisions of any law; or (c) it is
fraudulent; or (d) it involves or implies injury to the person or property of another; or (e) the
Court regards it as immoral, or opposed to public policy. In each of these cases, the consideration
or object of an agreement is said to be unlawful. Every agreement of which the object or
consideration is unlawful is void.”

2.    A.I.R. 1959 S.C. 781 (an appeal from Calcutta).
3.    Judgment of the court delivered by Subba Rao J. at pp. 787-8.
4.  ibid., p. 798.
5. ibid., pp. 797-8.
6.    A.I.R. 1959 Andhra Pradeah 370.
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