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B O O K R E V I E W S

ARCHBOLD : CRIMINAL PLEADING, EVIDENCE AND PRACTICE, 36th Ed. By
T. R. Fitzwalter, Butler and Marston Garcia. [London: Sweet and
Maxwell. 1966. 1,668 pp. £7.17s. 6d.].

In order to assess the value of this book one may fairly apply two tests:

(a) How well has this 1966 edition dealt with the substantive legislative
and judicial developments since the last edition of 1962 and;

(b) How wisely does it present the current law.

As to the first test it must be admitted that the editors have performed an
excellent job of painstakingly and accurately incorporating all the new changes
while simultaneously pruning obsolete material so as to produce a welcome reduction
of over 100 pages in the present volume. Express mention in this respect is made
of the Murder (Abolition of Death Penalty) Act, 1965, Criminal Appeal Act, 1964,
the Criminal Procedure (Insanity) Act, 1964 and the Criminal Procedure (Attendance
of Witnesses) Act, 1965. In spite of all these additional changes the editors and
publishers have combined successfully in an attempt to keep the bulk of Archbold
within reasonable bounds. The index has also been carefully revised and improved
upon.

However, the major disappointment lies in the second and most important test.
There is little attempt at rewriting. What the editors have done is merely to tag
new material to the old instead of recasting the whole. This apparent lack of
rewritting and the failure to try and reconcile new decisions to old ones, or at least,
pointing out existing inconsistencies if any have resulted in the presentation of
inconsistent propositions. The clearest example lies in the treatment of D.P.P. v.
Smith [1961] A.C. 290; 44 Cr. App. R. 261, H.L. In section 1010 the editors inter-
preted Smith to have laid down an irrebuttable presumption of intent. This
proposition is followed by an equally emphatic contradictory statement in Rex v.
Steane [1947] K.B. 997; 32 Cr. App. R. 61, that “t(he) guilty intent cannot be pre-
sumed and must be proved.” What is most unsatisfactory however, is that the same
two inconsistent statements are repeated in section 1515. Another minor comment here
is that in referring to Smith in respect of the presumption of intended consequences
of acts the editors should have also sounded a note of warning on the dubious ante-
cedents and chequered post-natal history of that unfortunate decision.

The next disappointment lies in the fact that the editors have failed to note
glaring mistakes pointed out to them by reviewers of their book. Reference is made
of the perpetuation of an error regarding the question of provocation in murder
trials. In paragraph 2503 of Archbold it is stated “Where therefore provocation
inspires an actual intention to kill or to inflict grievous bodily harm only one special
exception has been recognised as reducing murder to manslaughter — namely where
one spouse actually finds the other in the act of adultery.” This proposition is not
true having regard to the decisions in Lee Chun Chuen v. R. [1963] A.C. 220, which
was affirmed in R. v. Martindale [1966] Crim. L.R. 621. The true position is that
as expressed by Smith & Hogan, Criminal Law (1965), p. 205, namely that a person
“may actually intend to kill and do so in pursuance of that intenton and yet not
be guilty of murder,” so long as his intention to do so arises from sudden passion
involving loss of self-control by reason of the provocation.

Finally, no mention is made of important cases like Myers v. D.P.P.; Millar &
Page (1965) Cr. App. R. 241 and Gurmit Singh [1965] 3 All E.R. 384 in dealing
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with the problem of admissibility or otherwise of certain types of documentary
evidence and the law of criminal attempts respectively.

MOLLY CHEANG.

THE ISLAMIC LAW OF NATIONS. By Majid Khadduri. [Baltimore: The
Johns Hopkins Press. 1966. xviii + 311 pp. US$8.00.].

GROWTH OF INTERNATIONAL LAW AND PAKISTAN. By Mohammed Ahsen
Chaudhuri. [Karachi: University of Karachi. 1965. xi + 140
pp. Rs. 10.].

With the increase in the number of new States each enjoying membership in the
United Nations, and with the adoption of the Principles of International Law con-
cerning Friendly Relations — many of which are almost diametrically opposed to
what were formerly regarded as rules of international law — pressure has been
stepped up for a widening of the sources of international law. It is being suggested
(Chaudhri, p. 85) that traditional international law is too firmly footed in the
political, philosophical and economic backgrounds of the western world, and that it
is time attention were paid to the practice and theory of Asia and Africa.

Too often the excuse put forward by western thinkers to justify their ignorance
of writers from other parts of the world has been linguistic ignorance. They have
tended to disregard the fact that some of the moneys expended on translating, for
example, Oppenheim into other languages could with equal or greater value have
been expended on translating Japanese, Arabic and other writings into English or
French. Dr. Khadduri, already the author of a work on War and Peace in the Law
of Islam, has now placed the entire western academic world in his debt with his
Islamic Law of Nations. He has provided a translation of Shaybani’s Siyar written
in the eighth century, which gives the views of Islam on such matters as war, peace
treaties, safe conducts, apostasy, rebellion and the royal prerogative. Equally valu-
able are Dr. Khadduri’s own comments on Islamic Law and the law of nations, as
well as an assessment of Shaybani’s role in its development.

Among the classical writers of the law of nations as normally understood in
the West, the need to regulate war has played a major part in developing inter-
national law. Since the non-Islamic world was the dar al-harb or territory of war
(pp. 11-12) “the Islamic law of nations [too] was essentially a law governing the
conduct of war and the division of booty. This law was designed for temporary
purposes, on the assumption that the Islamic state was capable of absorbing the whole
of mankind; for if the ideal of Islam were achieved, the raison d’être of the war of
law, at least with regard to Islam’s relations with non-Islamic states, would pass
out of existence. The wave of Islamic expansion did not succeed however, in en-
circling the globe and the Islamic state had to accommodate its relations with other
nations on grounds other than those envisaged in the or law of war.” (p. 5)

There are some monists who argue that international and municipal law are not
distinct systems, but part of one whole. It depends on the view of the commentator
which is regarded as the system of which the other constitutes part. Islam is a
monist system, and “the Islamic law of nations is not a system separate from
Islamic law. It is merely an extension of the sacred law, the       , designed to
govern the relations of Muslims with non-Muslims, whether inside or outside the
territory of Islam. . . . The siyar . . . was the   writ large.... [It] was
a self-imposed system of law, the sanctions of which were moral or religious and
binding on its adherents, even though the rules might run counter to their interests”
(p. 6). On the other hand, it is interesting to note that while the concept of
was a sacred duty directed at achieving the universalisation of the faith, it did not
necessitate actual hostilities between the faithful and non-believers. It could be a
war of words as well as of the sword (p. 15) — perhaps this explains the rather
peculiar interpretation of some of the Arab States as to their ‘state of war’ with
Israel, particularly when the latter tends to take their assertions seriously.


