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Having drawn attention to some of Dr. Khadduri’s general remarks, it is perhaps
sufficient for the purposes of this review to mention a few of the principles to be
found in the Siyar and which are relevant today. In waging war, “do not cheat or
commit treachery, nor should you mutilate anyone or kill children” (p. 76); as to
captives who are unable to walk, the Imam “should kill the men and spare the
women and children, for whom he should hire means for carrying them” (p. 98),
and the Imam should examine whether it is advantageous to the Muslims that
captives should be killed or taken for division among the troops, but if Muslims
testify that they have been given safe-conducts, even though they are still capable
of fighting, the captives should be set free (pp. 100-1). As to inhabited cities, it is
permissible “to inundate a city in the territory of war with water, to burn it with
fire, or to attack (its people) with mangonels [a type of cannon] even though there
may be slaves, women, old men, and children in it . . . [and even] if those people
have among them Muslim prisoners of war [, . . . for] if the Muslims stopped
attacking the inhabitants of the territory of war for any of the reasons . . . stated,
they would be unable to go to war at all, for there is no city in the territory of war
in which there is no one at all of these” (pp. 101-2). By virtue of postliminium,
Muslim prisoners would retain their legal status quo ante after the signing of a
peace treaty with their captors (p. 131), but Islam would recognise the manumission
of a slave captured from the Muslims and freed by his new owner (p. 132). but if
the purchaser became a Muslim and joined the Muslim ranks his ownership would
be valid against the original owner from whom the slave was captured (p. 133).
Peace treaties should not be made with non-believers on condition that the latter
could treat their inhabitants in ways that would not be permitted in Muslim territory
(p. 153), and if the signatory gave assistance to the enemies of the Muslims, this
would not constitute a violation of the pact, “but the Muslims should punish him
for so doing and throw him into prison” (p. 153). While safe conducts given by
individual Muslim merchants or captives living in a territory of war would not be
valid. those given by a Muslim commander to the inhabitants of a besieged city
would (p. 158) : in the same way an emissary from an enemy ruler found in Islamic
territory would be entitled to a safe-conduct until his message was delivered and he
returned (p. 170) — a practice not always followed in modern times. At a time
when civil war is fairly common it may be of interest to point out that according
to Islam a female rebel combatant should be imprisoned and not executed, and when
all fighting stops she should be released (pp. 233-4).

Pakistan is committed to the maintenance of Islamic principles, but there is
nothing in Dr. Chaudhri’s Growth of International Law and Pakistan to indicate that
its approach to international law is in any way conditioned by the Islamic Law of
Nations. In fact, of the five essays in this little book only the last of 15 pages
refers specifically to international law and Pakistan. This is primarily concerned
with citing the arguments put forward by Pakistani delegates in the Sixth (Legal)
Committee of the United Nations, as for instance during the debates on the desir-
ability of a definition of aggression, when they supported the United States in
opposition to such a definition, but “without presenting any concrete arguments to
support its stand” (p. 93). The most positive contribution by the Pakistan delegation
seems to have been the speech made by Mr. Brohi in support of the draft convention
on arbitral procedure (p. 95).

If Dr. Chaudhri’s summary is a fair account of Pakistan’s contribution to the
development of international law, one can only agree with him that “it would be to
Pakistan’s advantage to take more interest in the work of the Legal Committee”.
(p. 98)

L. C. GREEN.

THE INDIAN YEAR BOOK OF INTERNATIONAL AFFAIRS 1964, Vol. XIII.
Ed. T. S. Rama Rao. [Madras: University of Madras. 1965.
Part I, x + 526 pp.; Part II, viii + 261 pp. Rs. 15.].

The 1964 volume of the Indian Year Book of International Affairs has been issued
in two parts to enable publication of a collection of papers written in 1961 by
members of the Grotian Society (of which Professor Alexandrowicz, formerly of
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Madras and now of Sydney, is the leading light) to be published within one pair of
covers. These papers are devoted to historical aspects of international law, and in
the past the group responsible for them have contributed isolated essays, parti-
cularly concerning the history of international law in Asia, to individual volumes
of the Year Book.

Among the historical articles, Professor O’Connell and Dr. Tammelo have written
papers which may be described as contributions to the history of the philosophy
of international law. The former contemplates rationalism and voluntarism in the
fathers of international law, and makes a statement which will probably meet with
much opposition, and is in fact somewhat out of line with his own recent writings
on International Law and International Law in Australia: “The ‘practice’ of States
is largely, except perhaps in a negative sense, an illusion, and the attempt to found
a legal system on what States do and have agreed to is to a great extent profitless.
For one thing, until the historians have thoroughly worked over the materials of
practice, and until the geography of the practice is sufficiently extended, the impli-
cations of particular acts, asservations and protestations of States are questionable.
If customary international law were really limited to what the bulk of States have
assented to there would be precious little of it. In fact, most international law is
to be found in writings and in decisions of tribunals [ — described in the Statute
of the World Court as subsidiary means for determining the rules of law — ], and it
is the cogency of the juristic or judicial reasoning, and not the agreement of
State officers, that compels intellectual assent” (p. 37). Equally stimulating is
Dr. Tammelo’s discussion of the law of nations and the rhetorical tradition of
legal reasoning, in which he reminds us that “when Grotius was actively writing his
opus maior, there was no reason to assume that the antagonists of the Thirty Years
War. or any other States would welcome his service. [In the same way], what
scholars who seek to be humanly-minded may now do in response to the human
situation, may still come to serve some later, more propitious age” (p. 258).

Although these historical papers have been published under the auspices of the
Grotian Society, the ‘father’ whose contribution to international law is specifically
recognized is Gentili. Professor van der Molen writes on Gentili and the universality
of international law, while Dr. Simmonds discusses his views of the qualities of the
ideal ambassador.

There are four papers which may be grouped together as contributions to an
historical study of the development of international organisation. Professor Paradisi
considers international law and the social structure of the Middle Ages, a paper
which is logically followed by Professor Berber’s comments on international aspects
of the Holy Roman Empire. The third phase is to be found in Mr. Strakosch’s
description of the place of the Congress of Vienna in the growth of international
law and organisation, and the story is rounded off by Dr. Starke’s account of the
contribution of the League of Nations to international law.

Professor Alexandrowicz will shortly be bringing out his study of the history
of international law in Asia and has contributed a paper here on the attitude of
G. F. Martens to Asian treaty practice. He points out that “the continuity of the
Family of Nations and its law has a reality of its own which does not permit
international lawyers to confine their attention to selected periods and problems but
for the exploration of all the relevant antecedents of law making, at least in the
five centuries” (p. 77). In view of his own work in the field, Professor Alexandrowicz
might also have emphasised the importance of the widening of geographical frontiers
as well.

The remaining two articles are subscribed by Quincy Wright on the history of
the concept of war, which is based on his much larger Study of War, and by Dr.
O’Higgins who deals with extradition in British practice from 1174-1794, an article
which has added interest in view of recent criticisms of English extradition practice
and the general assumption that extradition is a nineteenth century idea.

The articles in Part I of the Year Book for the main part deal with international
and comparative law, although there are two published under the heading ‘Inter-
national Affairs’, one on interstate relations among the ancient Tamils (Dr. Subra-
manian), and the other on Indian minorities in Ceylon, Burma and Malaysia, which
is more factual and descriptive than analytical or critical (Mr. Muhammad Khuni).

As to the legal articles, that by Mr. Strakosch on natural law and the law of
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nations might more readily have been published as one of the Grotian Society Papers
in Part I, while Dr. Nawaz’s paper on the outlawry of war doctrine might have
appeared as a follow-up to the historical study by Quincy Wright. Dr. Nawaz
discusses the Indian attack on Goa to point out that this demonstrates a difference
in approach between the East and the West, with many of the new States supporting
the Indian view that ‘colonial powers do not have a valid legal title in regard to
colonial territories’ (p. 102). Unfortunately, he does not follow this up to examine
how far, if this view is justified, any of the new States have any right to exist
within their present frontiers. Of associated interest is Dr. Rabl’s paper on harmony
and disharmony of basic Charter concepts, with particular reference to Goa. This
paper is primarily descriptive, but in so far as it involves legal analysis it tends to
accept the Indian point of view somewhat uncritically, and comes down heavily in
favour of the principle of ‘democratic legitimacy’. In view of the Indian attitude
to the colonial nature of the Goa regime it is of interest to read the documents that
passed between India and China in connection with their border dispute as published
in the various Indian White Papers. Dr. Rama Rao’s analysis of these papers,
however, is not so concerned with the territorial dispute or with the politics involved.
He is more interested in the manner in which the two sides treated individuals,
trading agencies, consular and diplomatic buildings and personnel when things began
to quieten down. He also emphasises the intemperate and undiplomatic language
indulged in by the Chinese when writing diplomatic Notes, which at times resemble
the outbursts of the Red Guards in China and the mobs in Macao and Hong Kong.

Dr. Tiwari is interested in the activities of international organizations in the
field of human rights, and provides an interesting paragraph or two on the way
in which members of the United Nations have voted on issues affecting South Africa,
drawing attention to the extent to which they have participated in the economic
boycott of that country (p. 58). Another paper related to human rights is that
by Mr. Venkatavaradan on Southern Rhodesia, but delays in publishing have allowed
this to become completely overrun by events.

The remaining papers are chiefly concerned with issues of domestic law, while
the sections on judicial decisions on private international and constitutional law
help to enhance the value of the Year Book. Many of the articles throw new light
on specific issues, but one would be happier if more of them were critically analytical
rather than historically descriptive.

L. C. GREEN.

J. A. COUTTS: THE ACCUSED, A COMPARATIVE STUDY. By British
Institute Studies in International and Comparative Law No. 3.
[London: Stevens & Sons. 1966. 282 pp. £3. 5s.].

This book is a comparative study of the various criminal processes (particularly
from the point of view of efficiency) adopted by different countries whereby an
alleged offender is brought to justice. In particular, the inquiry is based upon “a
study of the balance between the public interest and the interest of the accused.”
(p. 3). It seeks possible answers and solutions to questions like:—

What are the various powers (checks and balances) of arrest, search,
seizure, detention, bail, limitations of right to consult with legal advisers?

Is preliminary inquiry essential?

What is the composition and the role of the jury?

All these aspects, and many others of criminal procedure are investigated.

The reason for such a study is quite obvious viz. illumination of one’s own
existing system and also with a view to reform. To quote Sir Leslie Scarman in
the foreword: “. . . at a time when serious doubts are being entertained . . . as
to the efficacy of . . . criminal procedure, it is necessary that we should appraise it


