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II, a certain diplomat who was proposed to be accredited to a particular South East
Asian country is believed to have been refused on the ground that the individual
concerned had been there as an officer in the Occupation Army during the War’
(pp. 25-6, italics added), especially as he refers by name to many of the similar
cases mentioned by Satow.

Perhaps one of the most significant fields of modern diplomatic practice, and
one which is especially important from the point of view of law-making, is that of
treaties. Mr. Sen rightly emphasises that not all instruments between international
entities constitute treaties. Among the examples he cites are the Atlantic Charter
and the Moscow Declaration of 1943 — it would have been interesting to know
whether he would put Porsdam and Yalta in the same category. It is refreshing
to find a clear statement that the Universal Declaration of Human Rights is among
those documents which, however solemnly signed or declared, are ‘declarations of
policy, which though morally and politically binding do not create legal obligations
between the states’ (p. 441). The Panchsheel embodying the Five Principles of
coexistence are similarly regarded, even though they first appeared in the Sino-
Indian treaty.

In the discussion on recognition, Mr. Sen has some interesting points to make
in connection with the harmonisation of conflicting concepts of convenience. He
points out that some States have recognised the Federal Republic and others the
Democratic Republic of Germany — without mentioning that the Soviet Union
recognises both — emphasising the practical inconvenience involved in so far as the
non-recognised section is involved. He accepts that recognition of both will produce
protests, but if reunification is indefinitely postponed ‘the time may come when the
recognition of both the zones as separate states may have to be considered in the
interest of the world community. . . . However, to recognise two states in Germany
too soon will be premature at least as long as there is reasonable likelihood of re-
unification of the country’ (pp. 418-9). It is at least arguable whether there is
any longer any such reasonable likelihood. In so far as the divided states of Korea
and Vietnam are concerned, the learned author is content to point out that dual
recognition presents a difficult problem (p. 419). Mr. Sen indicates some of the
difficulties that arise when various States recognise conflicting governments as in
the case of China, and draws a distinction with countries whose governments have
changed as a result of a coup d’état. He states that in the case of Egypt, Sudan,
Burma and Pakistan, formal recognition of the new regime was not considered
necessary, while in Latin America, where such changes tend to be fairly frequent,
‘the question whether a formal recognition is necessary or not has generally been
decided on the facts of each situation’ (p. 421) — a practice which in fact operates
in every case everywhere.

There are many points in Mr. Sen’s Handbook which are interesting or contro-
versial. Enough has been said, however, to show the great value the Diplomat’s
Handbook of International Law and Practice possesses for those called upon to apply
some of the everyday rules of international law. They may well find, however,
that it needs supplementation by other works in the field. It is, though, a most
useful first reference for immediate application.

L. C. GREEN.

THE LAW AND PRACTICE OF THE INTERNATIONAL COURT, Vols. l and 2.
By Shabtai Rosenne. [Leyden: Sijthoff. 1965. xxiii + 998 pp.
Dfl. 80.].

The various writings of Dr. Rosenne on the International Court of Justice have
placed him among the leading authorities on the organisation and activities of this
international tribunal. His International Court of Justice was published in 1957 and
this present work is more than a revised edition, although the basic purpose of the
work — to emphasise the way in which political and legal considerations interplay
on the international scene and dictate the role of the Court in Modern society —
remains the same. Critics looking at the recent decision on South West Africa may
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well feel that the latest manifestation of the Court at work merely serves to em-
phasise the learned author’s fundamental thesis.

The work itself is divided into an introduction dealing with the broad aspects
of pacific settlement in its judicial aspect, and five parts devoted to the Court itself.
Of these, the most interesting and stimulating is, as before, the first dealing with
the Court as part of the machinery of diplomacy. This is followed by a discussion
of the Court’s organization; two parts devoted to jurisdiction and practice and pro-
cedure in contentious cases; with the fifth section devoted to the advisory function
of the Court.

There is a tendency among many lawyers and politicians alike to assume that
the Court exists as an entirely distinct body functioning somewhat in vacuo. At
the very outset, Dr. Rosenne reminds us that the Statute is part of the Charter and
that the Court is a principal organ of the Organisation. It thus has a very real and
intimate part in the general framework and operation of the United Nations. As
he points out, in fact, it is impossible to separate the legal and political aspects of
any international issue, nor is it possible to say that any particular matter is more
amenable to judicial settlement than another. The decision to submit an issue to
the judicial process is made by the political arm of government for political reasons
conducing to a realisation that the matter involved is one that may be solved by the
processes of independent examination on a non-political basis. Equally, regardless
of any legal obligation that may be imposed by the Charter or the Statute, the
decision as to whether a particular judgment will be observed is also a political
issue and if the successful party seeks to enforce the judgment by the means laid
down in the Charter and has recourse to the Security Council, that decision as well
as the decision of the Council are both political and not legal. It is this particular
emphasis and approach to the subject that perhaps constitutes Dr. Rosenne’s most
significant contribution to the entire field.

With a work of this character it is only possible to draw attention to certain
matters and to see the learned author’s attitude to them for the purposes of review.
It is often assumed that the new Court is to a very great extent the old Court under
a new name and Dr. Rosenne points out that this appears to have been the intention
of the States at San Francisco. On the other hand, continuity depends upon the
consent of States at large, and later reactions show there was no intention to accept
any such continuity. Thus both States and international institutions have themselves
taken an action to show that the Court of 1945 is a new institution which has had
conferred upon it certain of the rights, competences and privileges of the Permanent
Court (p. 43). Again, many writers have assumed, f a u t e de mieux, that Article 38
of the Statute dealing with ‘sources’ impliedly indicates an hierarchy. Dr. Rosenne
points out that in its practice and approach to this matter the Court has shown an
independence of action which has enabled it to develop its own idea of an international
equity, thus avoiding any non liquet and evading any limitations that might ensue
from a strict approach to the Article (p. 605).

There has long been a tendency to assert that the difference between the con-
tentious and advisory activities of the Court are more in the nature of theory than
of practice, and in its own work the Court — as did its predecessor — has tended
to bring the two very close together. Again, it is often pointed out that a judgment
is binding, while an opinion is quite clearly advisory. But, since ‘the real problem
which an advisory opinion sets before the requesting organ is the political one of
what action should that organ then take, it may be stated that the practical
difference between the binding force of a judgment, which derives from specific
provisions of the Charter and Statute apart from the auctoritas of the Court, and
the authoritative nature of an advisory opinion possessed of that same auctoritas,
are not significant.’ (p. 747)

The South West Africa decision may lead to criticisms of the Court and indeed
of the ‘impartiality’ of the Judges. It is therefore pleasing to have on record an
explanation of some of the reasons which have led to judges declaring themselves
incompetent or otherwise in specific issues — thus, Judge Basdevant did not sit in
the U.N. Administrative Tribunal case since his daughter was in fact President of
that Tribunal, and Judge Lauterpacht did not participate in the Nottebohm case as
he had earlier advised one of the parties (p. 197). It may seem, however, that
personal reasons are given more weight than such political ones as having, when
in government service, dealt with the particular matter in an official capacity.
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It is almost true to say that wherever one turns in these two volumes there is
likely to be some point of interest, or some statement which leads to further or
new thought. For those interested in any aspect of the Court or of international
judicial settlement at large, the Law and Practice of the International Court is a
must and one is led to congratulate Dr. Rosenne on the way he has analysed the
material, and also on the interesting way in which he has presented that analysis.

L. C. GREEN.

AN OUTLINE OF THE LAW OF EVIDENCE. By Rupert Cross and Nancy
Wilkins. [London: Butterworths. 1964. xxxv + 244 pp.
£1.7s. 6d.].

STUDY GUIDE TO EVIDENCE. By H. A. P. Picards. [London: Sweet and
Maxwell. 1965. viii + 56 pp. 12s. 6d.].

It may be said to be unfair to Cross and Wilkins’ book to couple it in a review
with Picarda’s Study Guide. The main and, I think, sufficient justification for such
a course lies in the fact that both books are intended primarily as aids to students
taking examinations in the law of evidence.

Cross and Wilkins, self-styled as “an aging academic and a very newly fledged
barrister”, have written their Outline mainly for students taking the English bar
examinations but also for candidates for police promotion examinations and to serve
as an introduction or as a means of revision for university students. The book is
in the article and explanation form of Cross and Jones’ Introduction to Criminal Law.

An outline, as may be expected bears a family likeness to Professor Cross’
larger Evidence and to the evidence chapter (chapter 19) in Cross and Jones’ Intro-
duction to Criminal Law. But the book is no more condensation of the former or
expansion (with civil additions) of the latter. Particularly, the order in which
topics are treated varies among the three. Outline adopts, however, most of the
changes in order of treatment that the second edition of Evidence effected as against
the first edition and it also carries its equivalent of Evidence, second edition’s new
chapter on Proof of Frequently Recurring Matters. A further difference in arrange-
ment between Evidence and Outline is that the latter is divided into Parts, one
dealing with Proof, one with Admissibility and the third, Miscellaneous. The divi-
sion between Proof and Admissibility is, I believe, helpful to the student though the
“grave doubts” expressed by Professor Cross in the Preface to the second edition
of Evidence “whether the order of the chapters in a book on evidence is really
important” bear on this and must be given great weight. Finally on the relations
between Professor Cross’ offspring in the field of evidence, notice was given in the
Preface of the 1964 edition of Introduction to Criminal Law that with the appearance
earlier in that year Outline, the evidence chapter in the former book would probably
be omitted in subsequent editions.

The article and explanation form used in Outline is in the black-letter tradition
of the law. One or more rules of a fairly high order of generality are set out in
an Article (77 in all), which is then followed by an explanation. The explanations
place the rule in their context in the law of evidence, give rationale for the rules, and
illustrative cases. The explanations make the more instructive reading, though they
will probably be the subject of less underlining by students than the rules. If the
rules invite memorising, the explanations offer understanding. The three chapters
in Part III — Miscellaneous — are not in article and explanation form. The first
two of these, on Proof of Frequently Recurring Facts and Particular Criminal Cases,
show the application in a helpful way of the earlier-given rules in a number of
common situations. The third reproduce and comments upon the Judges Rules of
1964.

Little could be objected to in the substance of the book and the writing is
generally highly lucid. Quibbles could perhaps be raised as to some of the classi-
fications suggested, on the basis that the subjects being classified are not always of
the same order, e.g., items of judicial evidence as including facts along with testi-
mony, hearsay, documents and things (p. 17) and proof of handwriting by opinion


