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such a duty exists at common law. This being so, the plaintiffs’ allegation in the
instant case would still have failed as there would have been neither statutory
provision nor precedent to exact from the defendants the particular duty.

However, if a similar issue should arise under the 1965 Act, it will be governed
by subsections (5) to (8) of section 131 thereof. This section, like most of the
other sections of the Act, is Australian in origin. S. 131(5) reads:

Every director of a company who holds any office or possesses any property
whereby whether directly or indirectly duties or interests might be created
in conflict with his duties or interests as director shall declare at a meeting
of the directors of the company the fact and the nature character and
extent of the conflict.

The effect of this subsection is very wide. It would probably extend further
than the mere question of whether a director need disclose that he holds property
or office (s) in a rival enterprise. It would appear to cover any case where a director
holds other office which might place him in a position where interest and duty
conflict.

It might be noted that not only must a director in cases of conflict disclose the
“fact” of the conflict, that is, to announce to his fellow directors at the “first
meeting”8 that he is holding such an office, but he must also declare the “nature
character and extent of the conflict.” This may mean that the director must explain
the powers and duties of such office and how in exercising these powers he “might”
come into conflict with the company (“nature character . . .”) 9 and how far he
anticipates the scope of the conflict would be (“extent”). Difficulty may arise as
to what degree of foresight must the director have in predicting the “extent” of
the conflict; and as to the standard by which he is to be judged liable if he fell
short of the foresight expected.

LOKE YAT KUEN.

VOIDABLE CONTRACTS UNDER THE CONTRACTS (MALAY STATES)
ORDINANCE, 1950

Yong Mok Hui v. United Malay States Sugar Industries Ltd.1

The Federal Court of Appeal has recently handed down a judgment of consider-
able importance in connection with voidable contracts under the 1950 Ordinance. The
case is Yong Mok Hui v. United Malay States Sugar Industries Ltd.1

The judgment of MacIntyre J. (Barakbah L.P. and Aziz CJ. concurring has
established:

(1) That section 65 of the Ordinance applies in cases where contracts have been
“put an end to” under section 40. Section 40 states that a promisee may
“. . . put an end to the contract . . .” if the other party has “. . . refused
to perform, or disabled himself from performing his promise in its entirety.
. . . .” This application of section 65 to section 40 follows the Privy Council
decision in Muralidhar Chatterjee v. International Film Co. Ltd.2 on sections
39 and 64 of the Indian Contracts Act, 1872 (which correspond to sections
40 and 65 of the Contracts (Malay States) Ordinance).

8. S. 181 (6) — “The declaration shall be made at the first meeting of the directors held —
(a) after he becomes a director, or
(b) (if already a director) after he commenced to hold the office or to possess the property

— as the case requires.”

9. There seems to be little difference between “nature” and “character”.

1. [1967] 2 M.L.J. 9.

2. A.I.R. 1943 P.C. 34.
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It will be recalled that section 65 of the 1950 Ordinance, dealing with “conse-
quences of rescission of voidable contracts,” 3 states:

When a person at whose option a contract is voidable rescinds it the other
party thereto need not perform any promise therein contained in which he
is promiser. The party rescinding a voidable contract shall if he has re-
ceived any benefit thereunder from another party to such contract, restore
such benefit, so far as may be, to the person from whom it was received. . . .

At first sight, therefore, it appears that section 65 might only be intended to cover
“agreements” voidable ab initio as for example in cases of “misrepresentation”
under section 18. On this interpretation, section 65 would not apply where a valid
contract was subsequently rendered voidable — as under section 40. Several deci-
sions under the Indian Contracts Act4 prior to Muralidhar Chatterjee’s case sug-
gested that this narrower interpretation of section 65 was the correct one. But,
as is pointed out in Pollock and Mulla’s The Indian Contract Act.5

The use of the word voidable [in s. 65] is immaterial. Whenever one party
to a contract has the option of annulling it the contract is voidable; and
when he makes use of that option the agreement becomes void.

This conclusion was referred to with approval by MacIntyre J. in the course of his
judgment. (See p. 15, F, left column.)

(2) That section 66 5a of the Contracts Ordinance applies equally with section 65 to
“. . . voidable contracts which became void by rescission . . .” (MacIntyre
J. at p. 15, H, left column). At first sight, this is a somewhat startling
conclusion since section 66 ostensibly deals only with void agreements and
contracts — agreements “discovered to be void” and contracts “becoming
void”. But the above cited quotation from Pollock and Mulla applies here
with equal force. There are also dicta which suggest that this is the effect of
section 66 in Satgur Prasad v. Har Narain6 (Privy Council) while in
Muralidhar Chatterjee’s case a great deal of their Lordships’ argument
virtually establishes that this is so, although the final ratio decidendi was
limited to the application of section 64 to section 39. It is worth noting
that the Madras High Court in Transport Co. Ltd. v. Tirunelveli Motor Bus
Co. Ltd.7 has extended the Privy Council decision in Muralidhar Chatterjee
to cover section 65 of the Indian Contracts Act by arguments almost identical
to those employed in MacIntyre J.’s judgment presently under discussion.

(3) That sections 65 and 66 of the Ordinance operate irrespective of any obli-
tion contained in the contract.

This requires no comment being sufficiently obvious from the wording of the
sections.

Facts of the Case:

Briefly the findings of fact by the Court relevant for the purposes of this note
are:

The Appellant entered into two building contracts with the Respondent. Contract
A for the construction of two stores; contract B for the construction of an office
building It was agreed that the Appellant should receive progress payments at the
Respondent’s discretion under both contracts. (Thus, the Appellant was not entitled
to demand progress payments under either contract).

3. The marginal note thereof.

4. Act IX of 1872.

5. 8th Ed., at p. 353.

5a. Section 66 states. “When an agreement is discovered to be void, or when a contract becomes void,
any person who has received any advantage under such agreement or contract is bound to restore it,
or to make compensation for it, to the person (from whom he received it”.

6.  A.I.R. 1932 P.C. 89.

7. [1955] M.A.D. 528.
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However at a later stage the parties came to a fresh agreement (A 1) in respect of
contract A whereby the work to be done was substantially altered and the cost in-
creased. (See comment 6, (i) and (ii) below).

Under A 1 no price was fixed by the parties for the alterations and no stipulations
were made as to the method of payment. The Court on this point was prepared to
find that “. . . it would be reasonable to presume in the absence of any evidence
to the contrary that the mode of payment was by instalments on the basis of
quantum meruit.” (Under the new contract A 1, the Appellant was therefore now
entitled to progress payments).

The Appellant ran short of money during the construction work and asked for
a 5th progress payment in respect of both contracts A1 and B, but was refused
by the Respondent. Subsequently the Appellant abandoned work on both contracts
Al and B. The Respondent was forced to get another builder to complete the
construction.

The Court’s conclusions based upon the above facts can be set out as follows:

(1) That under Contract A1 the Appellant had correctly asked for a pro-
gress payment. Refusal to pay by the Respondent entitled the Appellant
to put an end to the contract under section 40. Contract B was not a “lump
sum” contract since progress payments were at the discretion of the Res-
pondent. In this case therefore the Appellant had no right to stop work
upon refusal of a progress payment and it was the Respondent who had
rightly rescinded contract B.

(2) Under Contract A1 the Appellant was bound to restore any “benefit
received” by virtue of section 65 but under the wider terms of section 66
could receive compensation if the Respondant had gained any “advantage”.
Section 66 was applicable to both the contracts irrespective of who had
rescinded (unlike section 65) and further section 66 operated quite apart
from any contractual provision. Therefore, the Appellant was entitled to
the fifth progress payment under both contracts A1 and B. Under A1
because of the Court’s presumption and because section 66 applied. Under
B because the Respondent had gained advantage through the work performed
on the site after the 4th progress payment and section 66 applied.

(3) The Respondent company on its counterclaim could not receive any damages
under sections 75 and 76 in respect of A1 since it had not “rightly res-
cinded.” It could however claim damages under contract B which it had
rightly rescinded.

Comments:

The following points should be noted in connection with this decision:

(1) In the judgment section 66 is only applied where the contract is terminated
under section 40 — a situation where the contract is not voidable ab initio.
But equally there seems no reason why section 66 cannot be applied to
contracts voidable ab initio (sections 17-20). Here, too, a contract “becomes
void” by one party exercising an option to annul — “whenever one party
to a contract has the option of annulling it the contract is voidable: and
when he makes use of that option the agreement becomes void.”

(2) The present case only considered sections 65 and 66 with section 40. But by
the same logic, sections 65 and 66 can also be applied to contracts which the
Ordinance describes as “becoming voidable.” This occurs under section 54
(“liability of party preventing event on which contract to take effect”) and
section 56(1) (“effect of failure to perform at fixed time, in contract in
which time is essential.”)8

To adapt the approved commentary of Pollock and Mulla referred to by
MacIntyre J.: Whenever a contract is declared to become voidable and a
party makes use of the option so given, the agreement becomes void.

8. See Pollock and Mulla, (8th Ed.) at p. 383



December 1967 NOTES OF CASES 347

(3) There is provision in sections 54 and 56 for compensation for loss to the
injured party sustained in consequence of the non-performance of the con-
tract, though in section 56 this is subject to due notice having been given
(s. 56(3)). This should be contrasted with the provisions of section 65 for
restoring “any benefit” receive under the voidable contract by the rescinding
party only and the much wider scope of section 66 requiring “. . . any
person who has received any advantage . . .” to restore it or to make
compensation for it.

Sections 54 and 66 give the remedy of compensation; sections 65 and 66
allow restitution where a party would otherwise gain unfairly.

(4) Sections 17-20 (contracts voidable ab initio); sections 40, 54, 56 (contracts
voidable through subsequent default of one party); sections 65 and 66
(restitution) are supplemented by section 76 which reads:

A person who rightly rescinds a contract is entitled to compensation for
any damage which he has sustained through the non-fulfilment of the
contract.

These words are probably no different in application from the provisions
for compensation in sections 54 and 56 except that section 56(3) requires
prior notice.

In this connection it should be noted that MacIntyre J.’s judgment cites
section 75 (compensation where penalty stipulated for) and not section 76
(see p. 16, para. B, left hand column). From the reported facts of the case
it would appear that reference was probably intended to section 76 rather
than section 75. It is possible confusion arose owing to the fact that section
76 of the Malay States Ordinance corresponds to section 75 of the Indian Act.

(5) With one possible exception, the logical developments resulting from the
case could make it much easier for the court to deal justly with the position
of parties after a voidable contract has been rescinded, e.g., in fact situations
similar to those in Choo Yin Boon v. Visuvalingham Ptilay.9 In this case
both parties claimed that the other was in breach of an excavation contract.
Elphinstone C.J. proceeded by the somewhat dubious method of holding that
both parties had rightfully “put an end” to the contract under section 39
of the Selangor Contracts Enactment, 1899 (equivalent to s. 40 of the 1950
Ordinance). He then went on to consider the measure of damages to be
awarded each party under a liquidated damages clause in the contract. He
applied section 74 of the Enactment (equivalent to section 75 of the 1950
Ordinance — compensation for breach where penalty stipulated for). No
doubt this Solomon-like judgment was motivated by a desire to do justice
between the parties but it is difficult to see how both parties could be equally
in breach. It should be added that the Court was apparently not averted
to the possible application of the Enactment’s equivalent to sections 65 and
66 of the 1950 Ordinance.

The one possible exception is that old bete noire of the English Common Law
— misrepresentation. A party induced to enter into a contract by a mis-
representation under section 18 of the 1950 Ordinance has been in a better
position that he would have been at Common Law prior to the Misrepresen-
tation Act, 1967.10 A plaintiff has the choice of:

(a) Affirmation and being “put in the position in which he would have been
if the representation made had been true.” (s. 19 of the 1950 Ordinance)

(b) Rescission in which case section 65 and now probably section 66 provide
for restitution and section 76 allows a claim for damages.

But what happens to a plaintiff who seeks rescission and is refused by the
Court owing to one of the equitable bars against relief? He has neither
“insisted that the contract shall be performed” as required by s. 19 nor
“rightfully rescinded” as stipulated in s. 76. The relevant sections of the

9. [1930-7] F.M.S.L.R. 135.

10. Eliz., C. 7.
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Specific Relief Ordinance are of no assistance. Unless possibly the plaintiff
can show the misrepresentation has become a term of the contract and claim
in breach, he will be without the remedy for damages. In doubtful cases,
it would seem best to affirm and take the remedy provided under section 19.11

(6) Yong Mok Hui’s Case is also noteworthy for the following additional points:

(i) The application of the Privy Council decision in Sahu Ram Kumar
v. Muhammad Yakub.12 In this case, it was held that a substantial
increase of costs owing to additional work performed under a
building contract resulted in a new arrangement between the
parties (see p. 14, F, left column).

(ii) Section 63 of the Ordinance — This section states: “If the parties
to a contract agree to substitute a new contract for it or rescind
or alter it the original contract need not be performed.” The Court
quoted with approval from the judgment of Din Mohamed J. in
Balak Ram v. Telu 13 in which the learned judge pointed out that
novation is not always necessary for the section to apply — “It is
enough if an alteration in the original contracts is proved . . .”
(see p. 16, A, B, C, D, left column).

(iii) The question of when the Appeal Court can decide on a point
of law not argued in the Court below. Cases considered were:
A.G. v. Pang Ah Yey;14 Banbury v. Bank of Montreal;15 “The
Tasmania”.16 (See from p. 16, H, right column to p. 17, C, right
column).

Conclusion:

The application of Yong Mok Hui’s case and the logical developments stemming
from it could result in a simpler and more rational approach to voidable contracts
under the Ordinance. It must be stressed however that the “logical developments”
are not necessarily those which future decisions will follow. The suggested position
can be summed up as follows:

(1) There are two categories of voidable contract:

(a) Voidable “ab initio” — coercion, fraud, misrepresntation, undue in-
fluence (ss. 17-20).

(b) Voidable owing to the subsequent actions of one party — (ss. 40, 54
and 56).

(2) In both categories where the contract is rescinded, sections 65 and 66 will
apply for the restitution of “benefits” (s. 65) or advantages (s. 66) received
by a party.

(3) In both categories where the contract is rescinded, section 76 of the
Ordinance entitles the party rightfully rescinding to “compensation” for
“any damage . . . sustained through the non-fulfilment of the contract.”

(4) However, at least one irrational result would remain. In the case of mis-
representation under section 18, a party seeking rescission but refused by
the Court on the grounds of an equitable bar will quite probably be unable
to claim compensation for any damage unless, perhaps, the misrepresen-

11.    Here it should be noted that if the plaintiff is actually claiming specific performance of the
contract he can also claim rescission in the alternative under s.37 of the Specific Relief Ordinance.
This is subject to the limitation that s.37 only applies to written contracts.

12.    A.I.R. 1924 P.C. 123.

13.    A.I.R. 1935 Lahore 897.

14.    (1934) M.L.J. 184 at p. 187.

15.      [1918] A.C. 626.

16.     15 App. Cas. 233.
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tation has become a term of the contract when he can claim damages fox
breach.

G. COWPER-HlLL.

RULES OF NATURAL JUSTICE FOR ALL ADMINISTRATIVE ACTION?

Re H. K. (An Infant)1

I doubt whether it can be said that the immigration authorities are acting
in a judicial or quasi-judicial capacity, as those terms are generally under-
stood. per Lord Parker C.J.2

Once again we witness here the perennial struggle by the courts in their attempts
to characterise administrative action as judicial or quasi-judicial on one hand or
purely administrative or ministerial on the other. The characterisation is signifi-
cant because judicial review of administrative action in the form of remedies available
and of the imposition of the rules of natural justice are dependent on it.

The effect of decided cases is that the orders of certiorari and prohibition can
only be invoked against administrative bodies which have a duty to act judicially
or quasi-judicially.3 Similarly, the observance of the rules of natural justice is
insisted upon only when administrative bodies are acting in a judicial or quasi-
judicial capacity.4

Despite or, perhaps, as a result of the above statement by Lord Parker C.J.,
there emerged from the case of Re H. K, (An Infant) positive signs of judicial efforts
to shed the shackles of traditional adherence to the characterisation of functions for
the purpose of judicial review. In Re H. K., the applicant had asked for, inter alia,
the order of certiorari to quash the decision of the immigration officer who had
refused H. K. admission into the United Kingdom. The facts of the case are as
follows.

One A. R., a Pakistani ordinarily resident in U.K., arrived at London airport
after a visit to Pakistan with his son H. K. A. R. claimed that H. K. was below
16 years of age and had a right of entry under s. 2(2)5 of the Commonwealth
Immigration Act, 1962. H. K.’s passport showed his date of birth as 29.2.1951, a
non-existent date. The airport medical officer, after examination, opined that H. K.’s
age was 17 years plus. A. R. and H. K. were further interviewed, after which the
chief immigration officer, not being satisfied that H. K. was below 16 years, refused
H. K. admission into U.K. and kept him in custody pending his return to Pakistan.

A. R. moved for a writ of habeas corpus to secure the release of H. K. and for
an order of certiorari to quash the decision to refuse admission. He contended that
in deciding whether or not he was satisfied tha.t the boy was under 16 years of age,
the immigration officer was acting in a judicial or quasi-judicial capacity, and the
rules of natural justice required that before reaching his decision the officer should
have given the boy full opportunity to remove the impression that the officer had
formed that the boy was over 16 years.

1. [1967] 2 W.L.R. 962.

2. Ibid., at p. 962.

3. Per Atkin L.J. in R. v. Electricity Commissioners [1924] 1 K.B. 171 at p.205. Nakkuda Ali v.
Jayaratne [1951] A.C. 66. R. v. The Legislative Comm. of the Church Assembly [1928] 1 K.B. 411.
Other authorities have been collected by S. A. De Smith, Judicial Review of Administrative
Action, Chapter 9 (1959).

4. Nakkuda Ali v. Jayaratne, supra; Ridge v. Baldwin [1964] A.C. 40. Other authorities have
been collected by S. A. De Smith, op. cit., Chap. 4.

5. The relevant part of s. 2 (2 ) reads as follows: “The power to refuse admission or admit subject
to conditions under this section, shall not be exercised . . . in the case of any person who satis-
fies an immigration officer that he ... (b) is the child under 16 years of age of a Commonwealth
citizen who is resident in the U.K.”


