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EVIDENCE. Third Edition. By Rupert Cross, D.C.L., Solicitor; Vinerian
Professor of English Law in the University of Oxford and Fellow
of All Souls College, Oxford. [London: Butterworths. 1967.
xciv + 565 pp. and index. £3. 7s. 6d.].

Cross on Evidence is a gem of a book. The immensity of the author’s learning
is well known to anyone who has dipped into his two earlier editions. The author
seeks to reconcile academic expositions of this intensively pragmatic subject with
the functional justification of the rules of evidence. And in this he is most suc-
cessful, as evidenced in the author’s treatment of the problems of hearsay evidence
in Chapter 7. This chapter is almost entirely new and is a most lucid and persuasive
discussion of the topic concerned. Likewise, another example of the author’s masterly
command of the subject is the analysis in Chapter XIV of “evidence of disposition
and character” — “similar fact evidence” as it is often called. This is perhaps the
most difficult problem which courts from time to time have to face; that a man is
of bad character or has previously committed offences similar to the offence charged
is not normally probative of anything, or, if probative, this is only to an extent
which is far outweighed by the prejudice which must be excluded; yet there are
circumstances in which the details of another offence may be highly relevant to the
offence charged, as, for example, in R. v. Sfraffen.1

Professor Cross is nothing if not assiduous and fastidious. For the present
edition he has done quite a substantial amount of rewriting. The chapter dealing
with the standard of proof in matrimonial causes (p. 93) have been rewritten in
the light of the decision of the House of Lords in Blyth v. Blyth.2 Similarly, the
House of Lords decision in Commissioner of Customs and Excise v. Harz and Power 3

has influenced the rewriting of the section on the admissibility of confessions (p. 449).

Other new materials included in this edition relate to issue estoppel, conflicting
presumptions, crown privilege, fingerprints, blood tests and tracker dogs and a
section on the Criminal Evidence Act, 1965 has been added in Chapter 20.

Besides a few minor omissions like the failure to mention R. v. Nicholas4 in
relation to dying declarations and the decision in R. v. Greenfield5 which ended the
widely-held belief that the prosecution counsel might have to save defence counsel
from a dilemna by volunteering the criminal past of a prosecution witness to the
Court, the only aspect of the subject that the reviewer finds unsatisfactory is the
author’s treatment of the res gestae rules (p. 459). The author has made a division
between “statements accompanying and explaining relevant facts” (p. 461) and
“statements contemporaneous with and directly concerning an event in issue” (p. 464)
which is neither a useful distinction not particularly discernible from the illustrative
cases cited. The only explanation to this insistence of the two categories lies in the
fact that the author is blinded by the need to accomodate the decision in Howe v.
Malkin 6 however inconvenient that decision may be. On the other hand, what is
more unsatisfactory is that Professor Cross admits that there are many cases of
admissible res gestae statements which are incompatible with the judgment in that
case. It is hoped that in future this division be reconsidered and perhaps abandoned
for the better. While still on this topic of res gestae, it is suggester that the author
refrain from making inconsistent statements. On page 460, for instance, the decision
and ratio decidendi in R. v. Foster7 are set out with great clarity and conclusiveness
and on page 465 Bedingfield 8 receives the same treatment. Then follows this pregnant
statement on page 466: “. . . it is doubtful whether the two cases conflict in
principle, and each of them was mentioned without disapproval in the House of
Lords in R. v. Christie.” 9
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Another minor comment is that the Judges’ Rules should be treated in greater
depth than mere isolated references to them as is being done in this edition.

Considered as a whole however, this third edition on Evidence is highly com-
mendable and indeed “it is clear that (the) book has come stay.” 10

MOLLY CHEANG.

MODERN TRADE UNION LAW. By Cyril Grunfeld. [London: Sweet &
Maxwell. 1966. xii + 503 pp. £2. 5s.].

To review a book, judging by examples that abound in every journal, apart from
some few which seek solely to introduce and advertise, is apparently to find fault
and criticise. And admit praise only when compellingly due. Faced with such
host of ‘precedents’, the apprentice cannot help but to feel ‘bound’ to apply the
strictures of those ‘high cannons’ on the work of though an old hand. And so it shall
be with “Modern Trade Union Law” which seems to be the antique British way of
presenting an aspect of what is commonly taken as industrial law. But not quite
really. British trade union movement began round about 1850 with the craft unions,
followed by unskilled workers unions and white collar unions, and through a century
of development the 600 odd unions of today, with the Trade Union Congress at the
apex, have formed themselves part of the constitutional, administrative and economic
structure of the country. As such, this book which purports to set out the trade
union law as at the end of February, 1966 — applicable to all trade unions, whether
of small, medium or giant size — finds itself delving into matters which are notionally
beyond the province of industrial law. Professor Grunfeld has one of his five-part
book, devoted to the discussion of the political activities of the trade union. In
the rumination of these interesting issues, he however, confines himself as far as is
possible to a strictly legal perspective. Similarly, in another ‘Part’, Professor
Grunfeld examines from the same legal plane the network of the British trade
union movement and inter-union relations, disputes, agreements and merges.

The rest of the book — Parts One, Two and Five — brings us back to more
familiar grounds. Is the trade union a purely voluntary institution? It is. It
appears not in 3 senses. One, the terms of association are unilateral — the “trade
union rule book is a type of imposed standard contract”. Two, the existence of the
closed shop policy (though the legality of it is an open question) in certain employ-
ments makes union membership compulsory. Three, the Bridlington Agreement which
applies to the 172 affiliates of the Trade Union Congress, regulates memberships
and transfers of membership between the affiliates in order to check disorderly
inter-union competition.

The ‘jurisprudential sport’ of whether the registered trade union is a corporate
entity receives from Professor Grunfeld the safe and wise reply that it possesses
both the features and characteristics of the unincorporated as well as incorporated
association. The House of Lords by a majority of 3 to 2 in Bonsor v. Musicians’
Union 1 established the membership contract as a multilateral one between members
and not between member and union. The property of the union is held by not the
union but by appointed trustees. On the other hand, the property is held “for the
use and benefit of such trade unions and the members thereof” — section 8, Trade
Unions Act, 1871. Also, as a result of the interpretation of the same Act by the
House of Lords in the Taff Vale case,2 the registered trade union is capable of
suing and being sued in its own name. Again, from the Taff Vale case and also
Bonsor’s case, it would seem that the trade union is vicariously liable for acts of its
servants and agents, and further their (servants’) individual immunities and
defences are not available in a suit against the union with judgment for damages
and costs leviable against the union funds. The trade union is liable to penalties
for failure to make annual returns — sections 15 and 16, Trade Union Act, 1871.

10. Journal of Criminal Law.
1. [1956] A.C. 104.
2. [1901] A.C. 426.
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