CHARTERPARTY — NOMINATION OF A SAFE PORT

The Dagmar. (Tage Berglund v. Montoro Shipping Corpn.)'

When a ship is let on charterparty, it is common that the ports at which the
ship will call are not named in the charter, but that the charterer is empowered to
nominate them at a later date, in the light of his current commercial activities.
This is true, not only of time charterparties, but also of voyage charterparties.
The shipowner who thus surrenders a degree of control over the movement of his
ship is naturally anxious that his ship will not be ordered to a port in which it
will be endangered, whether by maritime perils or by political disturbance. Ac-
cordingly it is not uncommon to find an express undertaking by the charterer that
the port nominated be safe.” In the absence of an .e)g)ress undertaking, it is
thought probable that such an undertaking will be implied.’

The question whether a port is safe has more than once been the subject of
litigation. ~ Clearly the concept of a safe port is a relative one, relative to the ship
in question and to the purposes for which it has entered the port: what is safe for
a small vessel of limited draught may not be safe for a tanker of 200,000 fg.r.t.
Nonetheless general definitions of what will constitute a safe port have been offered
by the judges. In The Eastern City,* Sellers L.J. said that:

“If it were said that a 1E)ort will not be safe unless, in the revelant period
of time, the particular ship can reach it, use it and return from it without,
in the absence of some abnormal occurrence, being exposed to danger
which cannot be avoided by good navigation and seamanship, it would
probably meet all circumstances as a broad statement of the law.”

From such general definitions it might be implied that a port will not be
safe unless the ship can remain in the port for the duration of her call without
interruption and without the intervention of danger. But this does not seem to
be tlclle tﬁrueﬁstate of the law. Concerning the facts of The Eastern City, Sellers L.J.
noted that:
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It was not questioned that in certain conditions of wind and swell it
was customary and necessary for the safety of vessels, particularly those
as large as the Eastern City, to leave the port for the open sea and to
return to the loading anchorage when conditions improved.

The Court of Appeal held that the port, Mogador (now called Essaouira), on the
coast of Morocco, was unsafe, although not because of the intervention of temporar
unsafely while the ship was in port per se, but because the conditions were suc
that the ship did not have enough time and notice to escape to the open _sea. Sellers
L.J. accepted this proposition of the judge at first instance, Pearson J..’

I think theoretically it is possible for a port to be safe even though shilgs
have to leave it In certain states of the weather provided that all the
operations of entering it, going out of it, re-entering it, loading and going
out again, can be safely performed, and provided also that there 1s no
app{ﬁmable danger of a ship being trapped by the sudden onset of bad
weather.

The second proviso is important, and was not satisfied in the instant case: the
ship did not have time to escape. The first proviso is Ferhaps unnecessary: if the
approach_to a port is unsafe at all times, the port itself is unsafe in any event;’
the possibility that the approaches be rendered unsafe before the ship can use
them is covered by the second proviso.

~ The lgroposition of Pearson J. was accepted and applied recently by Mocatta J.
in The Dagmar.” The Swedish m.v. “Dagmar”, under charterparty in”the Baltime
form, was ordered to a place in Quebec called Cape Chat. It was scarcely a port,
being no more than a ]élel‘ on the south shore of the St. Lawrence, a pier serving
the small township of Cape Chat and the sawmill which was the town’s only in-
dustry. The vessel (6491 gr.t) was the largest that had come to Cape Chat for
many years. The place was exposed to winds from the north, such winds came
up unexpectedly, the vessel’s after moorings parted and she was driven aground
with resultant ‘damage. The learned judge held that the port was unsate and
that the charterers were liable. But he applied the proposition of Pearson J.,
holding that:

the mere fact.... that in certain conditions of wind and sea the Dagmar
and, indeed, vessels substantially smaller than her, could not remain in
safety in Cape Chat, does not by itself and without more establish that
Cape Chat was unsafe for the vessel."

The instant case appeared to differ from The Eastern City'' in that in the former,
the approach of bad weather from the north could have been anticipated by attention
to weather forecasts on the radio. There being time to escape to open water, the
place was potentially safe for the vessel. But the vessel’s radio mast had been
dismantled in order to facilitate loding and it was found that the master had
been reasonable in thinking that he would receive warning of adverse weather fore-
casts from the shore. In finding the port unsafe, Mocatta J. held, firstly that
where a port was such that ships had to leave it in certain states of weather, the
onus was on the charter to bring this to the attention of the master. Given that
the charterer warrants the safety of a port at all, this conclusion is not surprising;
the premise is that the charterer is in a better position to be informed about the
nature of the port that he has chosen than the master.”” The charterer’s obliga-
tion to provide cargo is bound up with his duty to provide a place where the cargo
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can be loaded. Just as he must provide the master with information relating to
the safe carriage of the cargo provided, so he must provide him with the information
which will enable him to use the port in safety.

Normall% a master can expect advice on weather conditions from harbour
authorities. In a harbour or port that provides complete shelter, such advice may
only be necessary when the ship wishes to leave. But the vessel may have to
leave for safety’s sake during loading, the availability and rapid communication of
such advice becomes more important. Mocatta J. also held, secondly, that if, in
such a port, the vessel will receive no weather information from the shore and must
rely u%qn her own resources for obtaining weather forecasts, the charterer must
bring this to the notice of the master. Ports which lack shelter in certain states of
the weather are also likely to be the ones that lack other facilities. The learned
judge further held” that in such a situation the charterers must “at least pass on
to the vessel or cause to be passed on all relevant adverse weather forecast.”
This might seem a heavy burden to place on the charterer who is essentially a
businessman rather than ‘a navigator or a meteorologist. Yet it is submitted that,
in the particular circumstances, it is not unreasonable. There is no clear gulf
between ports that are safe for a particular shil:l) and those that are not. For a
particular ship, the ports of the world might be listed in order of safety, beginnin
with the safest and ranging down until the mythical line is reached below whic
all ports are unsafe. It is clear that, for vessels such as the “Eastern City” and
the “Dagmar”, places like Mogador and Cape Chat are very near this line. The
reater the danger (without actually rendering the port unsafe) the greater the
egree of involvement and activity that can reasonably be expected of the charterer;
indeed, it is clear from the Dagmar, that a port may sometimes be deemed unsafe
unless he does act positively and effectively outside the normal role of the business-
man. If he does not like playing harbour-master, then he should name a place that
has one, and all the other facilities that make for safety.

Finally, The Dagmar is interesting for its reiteration that a port which must
be left in certain states of weather, is not without more unsafe. It is respectfully
submitted that this proposition, adumbrated by Pearson J. in The Eastern City, is
correct. It is in the character of a court that favours business efficacy, one that
prefers “ut res magis valeat quam pereat,” that it will prop up the shaky legal
edifice of the parties, provided that it does not have to actually re-design the
structure and provided that the edifice is not likely to collapse disastrously on
the head of one or both of the parties. Accordingly, the court should not condemn
the port to which the charterer has brought his cargo unless the choice of port really
is unreasonable from the point of view of the shipowner. Choice of a dangerous port
is unreasonable. A port that is inconvenient because loading or unloading may be
interrupted while the ship escapes to the open sea is not necessarily dangerous. A
choice that is troublesome is not necessarily unreasonable. It is true that the
loading or unloading and thus the adventure may be prolonged, but shipowners
anticipate this contingency in their contracts. In the case of a time charter, the
sands of time run against the charterer — the shipowner receives his monthly re-
muneration in any event, whether the month is spent scuttling in and out of port
or more profitably, (subject, of course, to the off-hire clause). The expenses of
leaving and re-entering port— fuel, port charges, and pilotage, usually fall on the
charterer. The economy of the voyage charter is cﬁfferent, the freight earned
by the shipowner is not directly tied to the time spent; but if the vessel is detained
in port over_and above the lay days, the shipowner is compensated by the demur-
rage clause,” or in the absence of such a clause, by a right to ‘damages for
detention.'® It is true, on the other hand, that under a voyage charter the expenses
of leaving and re-entering port will usually fall on the shipowner; but it is argued
infra that the situation and thus the e)épenses are analogous to the voyage and the
operating expenses incidental to it. Even if this argument is not accepted, the
court is not likely to feel so sorry for the shipowner that it will upset the adventure
by declaring the choice of port unreasonable in this respect and thus unsafe. In
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short, the charterer stands to lose more if the port is declared unsafe than does
the shipowner if it is regarded as safe. The court should lean in favour of the
nomination.

The proposition of Pearson J. may be further squorted by argument by
analogy with other aspects of this branch of shipping law. Firstly, in the case
of ports safer than Magador or Cape Chat, a vessel may have to make navigational
manoeuvres, adjustments to her position, in order to load or unload in safety, all
within the ambit of the port. It has never been suggested that the need for such
manoeuvres renders a port unsafe. It may be argued that to leave the port alto-
gether in certain states of weather is no more than an extreme example of such
a manoeuvre, differing in degree but not in kind. In The Eastern City there was
evidence that other vessels had left Mogador every evening during loadlnig and had
returned the following mornin7g to continue the operation, this aﬁ)parenty without
protest from the shipowners.'” Secondly, it is clearly the law, that a port is not
unsafe and thus a bad nomination if, on arrival, the master finds that it is tempo-
rarily unsafe and that he must wait a few days before entering it® Nor, in such
circumstances, can the master refuse to go further on the ground that he has got
as near to the nominated port as he can safely get”” This being the law, it is
difficult to see why a port should be unsafe in law if a temporary physical unsafety
intervenes, not prior to the arrival of the shiIi), but while it is in port”® The ship
that is delayed outside the port on arrival is like the ship that is held up en route
by adverse weather, the time and expense are part of the Voya%le, part of the
navigation and matters for the shipowner; it is difficult to view the ship that escapes
ort in the face of intervening unsafety as performing part of the contract voyage;
Eut it is more difficult to see why the charterer should shoulder the loss when that
loss can be avoided by reasonable navigational manoeuvres by the ship. It is
submitted that such ports should not be unsafe in law.

The proposition is admittedly subject to qualifications. Firstly, intervening
danger will render the port unsafe in law if the vessel is likely to be tr?\[/)[ped in
the port by the sudden onset of the danger.”’ This was the situation in Mogador
and, in the particular circumstances, in Cape Chat. Secondly, if the dangerous
conditions in question occur with such frequency that the vessel spends more time
escaping from the 1port and lying outside it than it does using it, then the periods
in which the vessel is unable to use the port should be aggregated and if the total
period of interruption is inordinate in the light of the adventure, then it is un-
reasonable to require the shipowner to use the port, the port is impossible and thus,
in effect, unsafe.’

For in matters of business, a thing is said to be impossible where it is
not practicable, and a thing is 1mpra}ct10able when it can only be done
at an excessive or unreasonable cost.

A third and final qualification is this:

But it would be right to take into account the object of the voyage and
the object of going into the port (e.g. to load or unload cargo) and the
provisions of the charterparty concerned, and it might be necessary, on
the true construction of a particular charterparty, that the port should
be safe for uninterrupted loading.”
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