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BOOK REVIEWS

NATIVE LAW IN SABAH AND SARAWAK. By M.B. HOOKER. [Singapore:
Malayan Law Journal. 1980. xii+91 pp. S$15.00]

Legal historians, comparative lawyers and anthropologists, whose
fields of study are in South East Asian law have good reason for
being appreciative of, and grateful for, the works of M.B. Hooker,
Reader in Law at the University of Kent at Canterbury, United King-
dom. His contributions to the analysis of legal pluralism in the
post-colonial era and to a realisation of the immense value to a
Western lawyer of even a superficial understanding of adat law can-
not be overstated. This small volume of ninety pages, inclusive of
Appendix and references, maintains the extremely high standard one
has come to expect from him. The book comprises a brief history
of native law administration and an outline of its sources and sub-
stantive principles of family law and land law. An amazing amount
of detail is presented clearly and concisely, with reference to the
primary sources utilised and further reading suggestions. Emphasis
is laid upon demonstrating the degree of integration of native law
within the formal legal system, for the author’s conclusion is that for
native law to continue to play an important and effective role in the
rapidly changing economic and social conditions of East Malaysia,
integration must be furthered, preferably through the promulgation
of a general Native Law Code to be administered by the present court
system.

While the subject matter of the book may appear narrow and
erudite, readers’ interest in it should be wider. The chapter on native
law administration provides insight into colonial administration in
Northern Borneo and makes useful comparisons with the British
practice elsewhere, notably in Burma and India. Finally, the scrutiny
of the very concept of native law, as well as of its form and application
should provide food for thought to scholars of jurisprudence.

C. M. CHINKIN

THE GENERAL PRINCIPLES OF SINGAPORE LAW. By MYINT SOE.
[Singapore: The Institute of Banking and Finance. 1981. xxxv+
471 pp.]

When the Institute of Banking and Finance asked Dr. Myint Soe
to write a book on the general principles of Singapore law, they were
setting him labours much the same as the twelve which Eurystheus
imposed on Heracles. The book, ‘The General Principles of Singapore
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Law’, is divided into twelve chapters: Constitutional and Legal Back-
ground; The Nature and Sources of Singapore Law; The Legal System
in Singapore; The Process of Litigrion; The Law of Contract; The
Law of Negotiable Instruments; Wills and Intestacy; Trusts; Torts;
Land Law; Some Aspects of Business Law; and Insurance. Dr. Myint
Soe himself was quick to point out, in the Preface, that the “materials
existing is sufficient to fill a book many times the size of this one”.
However, his objective was “to put into a nutshell the general principles
of Singapore law”, his target population being the following: primarily,
students taking the Institute of Banking and Finance examinations;
secondarily, “business law and commercial law students”, “law students
entering the University of Singapore”, and “those who have studied
law in other countries but feel that they require some easy means of
reference as to the application of Singapore law”.

One who falls into the last-mentioned class of persons can readily
appreciate how useful the book is as an easy means of reference.
For example, at pages 205 & 206, one is told:

Some aspects of the common law as to frustration was modified by
the Law Reform (Frustrated Contracts) Act 1943 in England. The
English example was followed in the Commonwealth countries and the
colonies. Accordingly Singapore has its own Frustrated Contracts Act.

At page 217, it is explained:
The main legislation in Singapore concerning Negotiable Instruments

is the Bills of Exchange Act. It is patterned on the English Bills of
Exchange Act and is also similar to the Malaysian Bills of Exchange Act.
The main differences between the Singapore and English legislation are.. . .

At page 378, one is told:
Before 1973, Singapore had the Business Names Act which was

modelled on the English Registration of Business Names Act, 1916.
That Act has now been replaced by the Business Registration Act, 1973.

However, the book is not beyond criticism.

First of all, the book is resplendent with printing errors. For
example, at page 64, footnote 53, ‘travaux preparatoires’ is spelt
“travaus preparatoires” whereas it was correctly spelt in the first
edition which was published in 1978.

Secondly, as one peruses the book, one is attended by a feeling
of ‘déjà vu'. For example, concerning the Court of Appeal’s power
not to follow precedents from the House of Lords, Dr. Myint Soe
wrote at page 41:

The House of Lords denied this power and the then Lord Chancellor [,]
Lord Hailsham [,] delivered a magisterial rebuke in somewhat pompous
tones....

At page 80 of the book, ‘Introduction to Legal Method’ (London:
Sweet & Maxwell, 1977), John Farrar wrote:

The House of Lords, however, subsequently denied this power and Lord
Hailsham delivered a magisterial rebuke. Although one might object
to the pompous manner....
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Admittedly, “magisterial rebuke” has such a lovely euphuistic ring
about it that it is easy for one to use the same; but one could equally
have used something synonymous like “pedagogical reprimand” without
arousing quite so much suspicion.

Thirdly, there are some very unfortunate mistakes. For example,
at pages 135 & 136, Dr. Myint Soe propounded:

[T]here would not be an agreement as the main terms of the contract
have not been settled. However, whether the terms are certain enough
or vague enough is still a matter of judicial interpretation.

Some illustrations may be given from the case law. In Bushwall
Properties Ltd. v. Vortex Properties Ltd....    It was however held that
the contract was not void for uncertainty....

The decision which Dr. Myint Soe quoted was delivered in the High
Court by Oliver J., who gave judgement for the plaintiffs. What
Dr. Myint Soe seems to have overlooked is that the defendants appealed;
and in 1976 the Court of Appeal allowed the appeal, holding that the
contract was void for uncertainty.

Fourthly, there are some points of law over which one humbly
begs to differ. At page 68, interpreting part of section 5(1) of the
Civil Law Act, he expounded: “[I]t really means that if there is any
statute law of Singapore to the contrary, then English law would not
be applied.” It is humbly submitted that that is not what it means:
the relevant part provides, “[U]nless in any case other provision is
or shall be made by any law having force in Singapore”; what it really
means is that if there is any statute law of Singapore dealing with the
matter, then the English law would not be applied; for example, the
English Bills of Exchange Act is not applicable here in Singapore,
not because the Singapore Bills of Exchange Act Cap. 28 is contrary
to the English Act (in fact the Singapore Act is merely a re-enactment
of the English Act and therefore identical, ‘mutatis mutandis’) but
because there is statute law of Singapore dealing with the matter.

At page 143, Dr. Myint Soe wrote:
An offer can also be made to a definite person, to the world at large
or to some definite class of persons. Thus if Jack advertises his house
for sale he is making an offer to the world at large, i.e. to any member
of the general public who may be interested in buying his house. The
case of Carlill v. Carbolic Smoke Ball Co. is another classic example
of such an offer.

Dr. Myint Soe does not seem to have made a distinction between
advertisements of bilateral contracts and advertisements of unilateral
contracts. If one may appeal to the authority of ‘Chitty on Contracts’,
it is written in Volume 1, at page 44:

Advertisements of bilateral contracts. Such advertisements are not often
held to be offers. Thus a newspaper advertisement that the goods are
for sale is not generally an offer [see: Partridge v. Crittenden [1968]
1 W.L.R. 1204]....   There are probably two reasons why advertisements
of bilateral contracts are not commonly regarded as offers. First, such
advertisements commonly lead to further bargaining, e.g. where a house
is advertised for sale. Secondly, the advertiser may legitimately wish,
before becoming bound, to assure himself that the other party is able
(financially or otherwise) to perform his obligations. Neither of these
reasons applies in the case of a unilateral contract; and advertisements
of such contracts are therefore commonly held to be offers. In the
leading case of Carlill v. Carbolic Smoke Ball Co. Ltd.,. . . . This was
held to be an offer.. . .
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An advertisement of a house for sale is generally an invitation to treat
and not an offer.

Lastly, bearing in mind the target population of this book, it is
not unreasonable to expect a more successful attempt at paraphrasing
than is found at page 380. Section 22 of the Partnership Act, 1890
which provides:

Where land or any heritable interest therein has become partnership
property, it shall, unless the contrary intention appears, be treated as
between the partners (including the representatives of a deceased partner),
and also as between the heirs of a deceased partner and his executors
or administrators, as personal or moveable and not real or heritable estate

is not the most perspicuous section of the Act. Dr. Myint Soe had
it put this way:

Under section 22, where land has become partnership property, it shall,
unless the contrary intention appears, be treated as between the partners
(including the representatives of a deceased partner), and also as between
the heirs of a deceased partner [and] his executors or administrators,
as personal or moveable and not real or inheritable estate.

It is humbly suggested that the section would have been more easily
understood by the “average reader” (to use the words of Dr. Myint
Soe) if he had explained it, perhaps, in this manner:

Partnership property, including land, has to be sold on the dissolution
of the partnership, unless the partners intend otherwise (for example,
where the partnership agreement provides that even after dissolution the
individuals of the partnership shall continue to hold the land as joint
owners).

What is one’s conclusion? To ask one man to write a book of
such wide ambit is to acknowledge that man’s erudition; and anyone
with the temerity to criticize Dr. Myint Soe must do so with Pro-
methean trepidation. The book does have shortcomings but, these
aside, Dr. Myint Soe has done well and the book is useful to one
who has studied English law and needs some “easy means of reference”
to determine whether the position is different here in Singapore because
of local legislation.

D.K.K. CHONG

JUDICIAL REVIEW OF REASONABLENESS IN CONSTITUTIONAL LAW.
By T.K.K. IYER. [Madras: Madras Law Journal Office. 1979.
xiii + 294 pp.]

The easy conquest of the Weimar constitution and the horror of
National Socialism reawakened the post-war world to the importance
of constitutional protection of individual freedom against State power.
Thus an ubiquitous feature of post war constitutions is a bill of rights,
varying in scope and enforceability. However, even at that stage, it
was obvious that the dynamics of development would thrust these
rights in direct conflict with the larger interests of society, represented
by the State. These constitutions therefore conferred on the legislature
the power to circumscribe these rights in specified circumstances.


