
Leveraged buy-out (LBO) transactions are corporate acquisitions financed with
multiple layers of debt and equity and form a large subset of the leveraged finance
markets. The data suggests that a vast majority of distressed leveraged transactions
are restructured without using statutory insolvency procedures and are governed by
extensive contractual packages. This runs contrary to the prevailing academic views.
The presentation will examine how intercreditor agreements (ICAs) used in LBOs deal
with the risk of the strategic creditor actions of distressed debtor groups, deal with
the financial agency costs in multi-layered financing structures and create a
controlled bargaining space for resolution of financial distress. The approach taken
combines very practical financial contracting with legal and economic theory. 

The presentation will set out certain recent empirical findings as to how the ICAs
resolve the theoretical problems connected to insolvency and resolution of financial
distress. The focus is on creditor priorities, dealing with changes in the capital
structure, creditor control in financial distress and enforcement and distressed
disposals clauses. It will explain how contractual solutions for dealing with financial
distress in corporate finance are both theoretically and practically feasible and deal
with the most pressing risks for strategic actions and enable effective restructuring.
These solutions do not necessitate resorting to the statutory procedures. Creditors
can, therefore, optimise the restructuring and creditor recoveries on the debtor group
level, achieving a ‘Coasian bargain’, and offer an option of single or multi-entry point
enforcement for the controlling creditor group. The employed capital structures and
the ICA restructuring provisions also enable, in some cases, the parties to alleviate
the so-called ‘debt overhang’ problem. The presentation concludes by setting up
strategies how to achieve an optimal game-theoretical scenario to deal with distress
scenarios.
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